
CITY OF KYLE
 

Notice of Regular City Council Meeting
 
Kyle City Hall, 100 W. Center Street, Kyle, TX 78640
The public can watch remotely at: Spectrum 10;
https://www.cityofkyle.com/kyletv/kyle-10-live. One or
more members of the governing body may participate in the
meeting by videoconference pursuant to Section 551.127,
Texas Government Code, provided that a quorum of the
governing body will be present at Kyle City Hall.
 
Notice is hereby given that the governing body of the City
of Kyle, Texas will meet at 7:00 PM on June 7, 2022, at
Kyle City Hall, 100 W. Center Street, Kyle, TX 78640, for
the purpose of discussing the following agenda.
 

Posted this 4th day of June, 2022, prior to 2:00 p.m.

I. Call Meeting to Order

II. Approval of Minutes
1. City Council Special Meeting Minutes - May 3, 2022. ~ Jennifer Holm, City

Secretary
2. City Council Regular Meeting Minutes - May 3, 2022. ~ Jennifer Holm, City

Secretary
3. City Council Special Meeting Minutes - May 12, 2022. ~ Jennifer Holm, City

Secretary

III. Citizen Comment Period with City Council
The City Council welcomes comments from Citizens early in the agenda of regular
meetings. Those wishing to speak are encouraged to sign in before the meeting
begins. Speakers may be provided with an opportunity to speak during this time
period on any agenda item or any other matter concerning city business, and they
must observe the three-minute time limit.

IV. Presentation
4. Memorial Day/D-Day Proclamation. ~ Robert Rizo, Mayor Pro Tem

 

5. Women Veterans Day (June 12th) City Council Proclamation. ~ Dex Ellison,
Council Member
 



6. Presentation of Graduates of the 2022 Team Kyle Academy. ~ James R. Earp,
Assistant City Manager
 

7. Spring Creek Trail Presentation. ~ Allen Ross, Schaumburg & Polk, Inc.
 

8. Update on various capital improvement projects, road projects, building program,
and/or general operational activities where no action is required. ~ J. Scott Sellers,
City Manager
 

Budget Workshops
Boards and Commissions Openings
National Trails Day - June 4th
Movie in the Park - June 7th
Juneteenth Celebration/First Market Day - June 11th
Family Skate Night - June 17th
James Adkins Pool Public Swim Day open June 24th
AMVETS Walker Event - June 12th
Juneteenth Dialogue - June 17th
State of the City - June 28th
4th of July Fireworks
Summer Reading Program

 

9. CIP/Road Projects and Consent Agenda Presentation. ~ Leon Barba, P.E., City
Engineer
 

V. Consent Agenda
10. Approve an Interlocal Agreement Between Hays County and the City of Kyle

related to the Dacy Lane Project from Bebee Rd. to Amberwood Loop. ~ Leon
Barba, P.E., City Engineer
 

11. Approve Task Order No. 14 to LJA ENGINEERING, INC., Austin, Texas in
an amount not to exceed $48,499.00 for the Dacy Lane Illumination and Shared
Use Path Design Project ~ Leon Barba, P.E., City Engineer
 

12. (Second Reading) An ordinance amending Chapter 53 (Zoning) of the City of
Kyle, Texas, for the purpose of rezoning approximately 87.694 acres of land from
‘A’ to ‘R-1-C’ (Residential Condominium, 30.565 acres), ‘R-1-3’ (Single Family
Residential – 3, 26.322 acres), ‘R-1-2’ (Single Family Residential – 2, 19.130
acres) & ‘CC’ (Community Commercial, 11.677 acres) for property located at
1111 & 1113 Roland Lane, in Hays County, Texas. (Edward Coster Bullock Jr. -
Zoning -Z-22-0094) ~ Will Atkinson, Senior Planner
 
Planning and Zoning Commission voted 7-0 to recommend approval the
request contingent on full annexation.
 
City Council voted 5-1 to approve on first reading on 5/17/2022.
 

13. (Second Reading) An ordinance amending Chapter 53 (Zoning) of the City of



Kyle, Texas, for the purpose of rezoning approximately 259 acres of land from
Agriculture 'A' to Planned Unit Development 'PUD' for property located at 5260
Hillside Terrace, in Hays County, Texas.  (Hillside Terrace Development LLC -
Zoning - Z-21-0090) ~ Will Atkinson, Senior Planner
 
Planning and Zoning Commission voted 7-0 to recommend approval the
request contingent on full annexation.
 
City Council voted 6-0 to approve on first reading on 5/17/2022.
 

14. Approve a professional services agreement with P3WORKS, LLC, Austin,
Texas, to provide Public Improvement District (PID) formation and
administration services to the City of Kyle in association with the Porter Country
Public Improvement District PID. All costs incurred for services under this
agreement will be paid through future PID assessments collected. ~ J. Scott
Sellers, City Manager
 

15. Approval of a Resolution of the City Council of the City of Kyle, Texas
accepting the Talavera Phase 1 Subdivision improvements; finding and
determining that the meeting at which this Resolution is passed was noticed and is
open to the Public as required by law. ~ Leon Barba, P.E., City Engineer
 

16. Approve a Resolution of the City of Kyle, Texas, Authorizing the submission of a
Hazard Mitigation Assistance Grant Application for DR-4485, appointing the city
manager as the chief executive officer and authorized representative to act in all
matters in connection with the FEMA mitigation grants. ~ James R. Earp,
Assistant City Manager
 

17. Approve a Resolution of the City of Kyle, Texas, Committing the City of Kyle to
provide local matching funds to secure and complete the FEMA Hazard
Mitigation Grant Projects. ~ James R. Earp, Assistant City Manager
 

18. Consider and possible action to approve contract with Lone Star Trapping for
feral hog removal on city-owned property. ~ Kathy Roecker, Stormwater
Management Plan Administrator
 

19. Authorize the City Manager to execute the TDEM DR-4485 Application
Certification. ~ James R. Earp, Assistant City Manager
 

20. Authorize the City Manager to execute acceptance of DR-4485 Grant Terms and
Conditions required should grant funds be awarded. ~ James R. Earp, Assistant
City Manager
 

21. (First Reading) An ordinance of the City of Kyle, Texas, Amending Part II,
Chapter 2, Article III Boards, Committees and Commissions, Division 1
Generally, Subdivision I Boards, Section 2-42. Appointment; Repealing
conflicting ordinances and providing for related matters. ~ James R. Earp,
Assistant City Manager
 



22. Approve Task Order No. 15 to LJA ENGINEERING, INC., Austin, Texas in
an amount not to exceed $150,913.20 for designing a new 16" waterline within the
new FM 110 right of way. ~ Leon Barba, P.E., City Engineer
 

23. Approval of Change Order No. 8 to SKYBLUE UTILITIES, INC., Kingsland,
Texas, in an additional amount of $546,675.37, increasing the total contract
amount, not to exceed, $6,756,882.60 for City requested changes and unforeseen
conditions. ~ Leon Barba, P.E., City Engineer
 

24. Authorize the Mayor to execute a contract for professional services with Halff and
Associates for the DR-4485 Hazard Mitigation grant. ~ James R. Earp, Assistant
City Manager
 

VI. Items Pulled from Consent Agenda

VII. Consider and Possible Action
25. Consider and possible action to waive the requirement of the 12-month waiting

period in Sec. 53-1205(i)(2) of the City's Code of Ordinances with regard to the
application for zoning or property located at 5839 Kyle Parkway, in Hays County,
Texas. CTC Residential LLC (Z-21-0091). ~ Daniela Parsley, Council Member
 
City Council voted 1-6 to approve on 1/18/2022.
 

26. Discussion regarding possible text amendments and/or alternative traffic calming
measures to be considered in single residential zoned areas (including but not
limited to R-1-1, R-1-2, R-1-3, R-1-A, M-1, M-2, M-3). ~ Dex Ellison, Council
Member
 

27. Discussion and possible action regarding the City of Kyle's process of creating
the Comprehensive Plan. ~ Yvonne Flores-Cale, Council Member
 

28. Discussion and possible action regarding a change in the City of Kyle's
homestead exemption. ~ Yvonne Flores-Cale, Council Member
 

29. (First Reading) An ordinance granting to Universal Natural Gas, LLC (d/b/a
Universal Natural Gas, Inc.) and its successors and assigns, for a period of ten
(10) years from the effective date of this ordinance, a non-exclusive franchise and
right to enter the public ways to install, operate and maintain a distribution system
within, along, across, over and under the public ways of the city of Kyle, Texas
for the transportation, distribution and/or sale of gas to customers and the public
in the city; defining the words and phrases therein; providing for assignment, sale
or lease of the franchise; providing for use and repair of the public ways;
providing for regulation of service; establishing depth of pipelines; establishing
rights and duties in the movement and alteration of pipelines; providing for
indemnification of the city of Kyle; providing for inspection of grantee’s records;
requiring grantee to pay a franchise fee; providing for conditions of the franchise;
providing for construction of this ordinance upon the invalidity of any part
thereof; providing for acceptance of this franchise by grantee and both an
effective and an operative date thereof; repealing all other ordinances directly in



conflict herewith; providing for severability; providing for publication and
prescribing an effective date. ~ Jerry Hendrix, Assistant City Manager
 

Public Hearing
 

30. Consideration and possible action on an Ordinance of the City of Kyle Making a
Finding of Special Benefit to the Property in the Kyle 57 Public Improvement
District; Providing for the Method of Assessment of Special Assessments
Against Property in the District; Approving an Assessment Roll for the District;
Levying Assessments Against Property within the District; Providing for Payment
of the Assessments; Providing for Penalties and Interest on Delinquent
Assessments; Establishing a Lien on Property within the District; Approving a
Service and Assessment Plan; Approving Landowner Agreements; Providing for
Related Matters in Accordance with Chapter 372, Texas Local Government
Code; Providing an Effective Date; and Providing for Severability. ~ Jon Snyder,
P3Works, LLC, City's PID Administrator
 

Public Hearing
 

31. Consideration and possible action on an Ordinance Authorizing the Issuance of
the City of Kyle, Texas Special Assessment Revenue Bonds, Series 2022 (Kyle
57 Public Improvement District); Approving and Authorizing an Indenture of
Trust, a Bond Purchase Agreement, a Limited Offering Memorandum, a
Continuing Disclosure Agreement, and Other Agreements and Documents in
Connection Therewith; Making Findings with Respect to the Issuance of Such
Bonds; Providing an Effective Date. ~ Jon Snyder, P3Works, LLC, City's PID
Administrator
 

Public Hearing
 

32. Consider and possible action to approve an Infrastructure and Property
Conveyance Agreement, a Property Conveyance Escrow Agreement, the
Transportation Improvement Design, and Permitting and Construction Agreement
in the Brick and Mortar District by and between Plum Creek Development
Partners, LTD., Mountain Plum, LTD., and the City of Kyle, Texas, and the First
and Second Amendments to Letter Agreement confirming Allocation of Land to
Satisfy Land Dedication of Plum Creek Land to the City of Kyle, Texas. ~ J.
Scott Sellers, City Manager
 

33. Consider and possible action on a Resolution of the City Council of the City of
Kyle, Texas accepting a Petition for Creation of the Porter Country Public
Improvement District; Setting a public hearing under Sec. 372.009 of the Texas
Local Government Code on the advisability of the creation of the Porter Country
Public Improvement District within the City of Kyle, Texas; and Authorizing the
issuance of Notice by the City Secretary of Kyle, Texas regarding the public
hearing. ~ Amber Lewis, Assistant City Manager
 

34. Consider and possible action to retain services of Mark McCliney from SAMCO
Capital as the city's financial advisor. ~ J. Scott Sellers, City Manager
 



35. Consideration and approval of a resolution approving an engagement agreement
for Bond Counsel Legal Services with Norton Rose Fulbright US LLP; and
other matters in connection therewith

A. The City Council of the City intends to engage Norton Rose Fulbright US
LLP to provide the City with bond counsel legal services pertaining to the City’s
issuance of public securities, including advising the City on its “official statement”
to potential investors pursuant to Federal securities law and issuing a legal opinion
as to the same.

B. Norton Rose Fulbright US LLP has consistently demonstrated its
competence, qualifications, and experience as an industry leader in public finance
matters through the provision of bond counsel legal services, the representation of
local governments on federal income tax matters, the publication of disclosure
policies and the representation of state agencies and political subdivisions within
the State of Texas on public finance matters.

C. Accessing the public markets through the issuance of public securities and
providing an “official statement” of the City to potential investors is governed by
Federal securities law requires the advice of legal advisors that specialize in public
finance matters and are well versed in Federal securities law.

D. Engaging an attorney in private practice who specializes in public finance
matters and is well versed in all aspects of public finance matters (including state
law, federal income tax law and federal securities law) pursuant to an hourly fee
arrangement would likely result in higher fees paid by the City and such fees
incurred would be payable by the City through amounts in the City’s General
Fund, whether or not the public securities is issued.

E. Fees for professional services in public finance matters, including bond
counsel services, have traditionally been paid pursuant to a contingent fee
contract, where such fees become payable only upon the successful issuance of
the public securities and out of the public securities proceeds. Entering into a
contract for bond counsel legal services with Norton Rose Fulbright US LLP (a
firm that specializes in public finance matters and is well versed in Federal tax and
securities law) payment of which is contingent on the City’s successful issuance
of public securities and payable out of public securities proceeds, provides the
City a superior level of bond counsel legal services and fee(s) payable under the
contract is reasonable in the public finance market and would likely be less than if
such services were conducted pursuant to an hourly rate contract with an attorney
specializing in public finance matters. This high level of bond counsel legal
services pursuant to a contingent fee contract is in the best interest of the residents
of the City. ~ J. Scott Sellers, City Manager
 

36. Consider and possible action to approve a resolution of the City of Kyle, Texas,
Amending Resolution Number 1273 and Restating the City of Kyle Rules of City
Council. ~ Travis Mitchell, Mayor
 

VIII.Executive Session
37. Pursuant to Chapter 551, Texas Government Code, the City Council reserves the

right to convene into Executive Session(s) from time to time as deemed necessary



during this meeting. The City Council may convene into Executive Session
pursuant to any lawful exception contained in Chapter 551 of the Texas
Government Code including any or all of the following topics.

1. Pending or contemplated litigation or to seek the advice of the City
Attorney pursuant to Section 551.071.

Greentrails HOA
Combined Emergency Communications Center
Cause No. 18-1282; Jesse Espinoza v. the City of Kyle, Texas, in the
22nd Judicial District, Hays County, Texas
SOAH Docket No. 407-18-3098.F5, Jesus Espinosa v. Kyle Police
Department, Before the State Office of Administrative Hearings
 Cause No. 22-0873 The State of Texas, Ex. Rel. 1200 S. Old
Stagecoach Road, LLC vs. City of Kyle, Texas
Nonconforming uses and structures

2. Possible purchase, exchange, lease, or value of real estate pursuant to
Section 551.072.

Greentrails HOA
3. Personnel matters pursuant to Section 551.074.
4. Convene into executive session pursuant to Section 551.087, Texas

Government Code, to deliberate regarding the offer of economic incentives
to one or more business prospects that the City seeks to have locate, stay,
or expand in or near the City.

Project Fire Engine Red
Project Tropical Green
Project French Lime
Project Goldfish
Project Titanium
Project Bullseye
Project MBA

 

38. Take action on items discussed in Executive Session.
 

IX. Adjourn

 
At any time during the Regular City Council Meeting, the City Council may adjourn

into an Executive Session, as needed, on any item listed on the agenda for which
state law authorizes Executive Session to be held

 

 

*Per Texas Attorney General Opinion No. JC-0169; Open Meeting & Agenda
Requirements, Dated January 24, 2000: The permissible responses to a general member
communication at the meeting are limited by 551.042, as follows: "SEC. 551.042.
Inquiry Made at Meeting. (a) If, at a meeting of a government body, a member of the
public or of the governmental body inquires about a subject for which notice has not
been given as required by the subchapter, the notice provisions of this subchapter, do
not apply to:(1) a statement of specific factual information given in response to the
inquiry; or (2) a recitation of existing policy in response to the inquiry. (b) Any
deliberation of or decision about the subject of the inquiry shall be limited to a proposal
to place the subject on the agenda for a subsequent meeting."

 



CITY OF KYLE, TEXAS 
2022 0503 Special Minutes

Meeting Date: 6/7/2022
Date time:7:00 PM

Subject/Recommendation: City Council Special Meeting Minutes - May 3, 2022. ~ Jennifer Holm, City Secretary

Other Information:

Legal Notes:

Budget Information: 

ATTACHMENTS:
Description
2022 0503 DRAFT Special

Item # 1



SPECIAL CITY COUNCIL MEETING MINUTES 

 

The City Council of the City of Kyle, Texas met in Special Session on May 3, 2022 at Kyle City 

Hall with the following persons present: 

Mayor Travis Mitchell 

Mayor Pro Tem Robert Rizo 

Council Member Dex Ellison* 

Council Member Yvonne Flores-Cale 

Council Member Ashlee Bradshaw 

Council Member Daniela Parsley 

Council Member Michael Tobias 

Scott Sellers, City Manager 

Jerry Hendrix, Assistant City Manager 

Amber Lewis, Assistant City Manager 

Paige Saenz, City Attorney 

Samantha Armbruster, Communications Dir. 

Grant Bowling, Video Production Specialist 

Jennifer Holm, City Secretary 

Diana Torres, Economic Dev Director 

Perwez Moheet, Finance Director 

Gary Stubbins, Building Official 

Jeff Barnett, Chief of Police 

Duarte Pamplona, Code Enforcement Officer 

Humberto Vega, Code Enforcement Officer 

Randy Pillifant

I. Call Meeting to Order 

Mayor Mitchell called the meeting to order at 5:32 p.m. Mayor Mitchell asked the city secretary 

to call roll. 

Present were: Mayor Mitchell, Council Member Flores-Cale, Council Member Bradshaw, Council 

Member Parsley, and Council Member Tobias. A quorum was present. Council Member Ellison 

and Mayor Pro Tem Rizo were absent. Mayor Pro Tem Rizo arrived at 5:34 p.m. during Citizen 

Comment Period. Council Member Ellison arrived virtually at approximately 5:35 p.m. during 

Citizen Comment Period. 

II. Citizen Comment Period with City Council 

Mayor Mitchell opened citizen comments at 5:33 p.m. 

Randy Pillifant was called to speak as registered. He spoke about the underground tunnel. He 

stated he thinks there are a lot of things the City can do before entering into a $50,000 contract 

with multiple people to see what the City can do. He suggested the City request as-built plans from 

the railroad to save money. He also asked about a memorandum of understanding with the 

developer, and stated that he doesn’t see a benefit to the entire city, but rather just to Plum Creek 

residents.  He continued that there are other areas of the trail that have not yet been addressed – 

Kohlers Crossing and Exit 213.  

With no one else wishing to speak, Mayor Mitchell closed citizen comments at 5:37 p.m. 
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City Council Meeting Minutes 

May 3, 2022 - Page 2 

Kyle City Hall 

 

III. Executive Session 

1. Pursuant to Chapter 551, Texas Government Code, the City Council reserves the right to 

convene into Executive Session(s) from time to time as deemed necessary during this 

meeting. The City Council may convene into Executive Session pursuant to any lawful 

exception contained in Chapter 551 of the Texas Government Code including any or all of 

the following topics. 

1. Pending or contemplated litigation or to seek the advice of the City Attorney pursuant 

to Section 551.071. 

 Communication protocol with city attorney and city manager 

 Kyle Housing Authority 

 1119 N. Old Hwy 81 

 Kyle Pie in the Sky 

2. Possible purchase, exchange, lease, or value of real estate pursuant to Section 551.072. 

3. Personnel matters pursuant to Section 551.074. 

4. Convene into executive session pursuant to Section 551.087, Texas Government Code, 

to deliberate regarding the offer of economic incentives to one or more business 

prospects that the City seeks to have locate, stay, or expand in or near the City. 

 Project Fire Engine Red 

Council Member Tobias read into the record, “Pursuant to Chapter 551, Texas Government Code, 

the City Council reserves the right to convene into Executive Session(s) from time to time as 

deemed necessary during this meeting. The City Council may convene into Executive Session 

pursuant to any lawful exception contained in Chapter 551 of the Texas Government Code 

including any or all of the following topics: Pending or contemplated litigation or to seek the advice 

of the City Attorney pursuant to Section 551.071 - Communication protocol with city attorney and 

city manager; Kyle Housing Authority; 1119 N. Old Hwy 81; Kyle Pie in the Sky; Possible 

purchase, exchange, lease, or value of real estate pursuant to Section 551.072; Personnel matters 

pursuant to Section 551.074; and Convene into executive session pursuant to Section 551.087, 

Texas Government Code, to deliberate regarding the offer of economic incentives to one or more 

business prospects that the City seeks to have locate, stay, or expand in or near the City - Project 

Fire Engine Red.” 

The City Council did not have any discussions regarding possible purchase, exchange, lease, or 

value of real estate pursuant to Section 551.072 or personnel matters pursuant to Section 551.074. 

The City Council convened into executive session at 5:39 p.m. 

2. Take action on items discussed in Executive Session. 

Mayor Mitchell called the meeting back to order at 7:05 p.m. Mayor Mitchell announced that no 

action took place in Executive Session and no action would be taken now. 

IV. Adjourn 

Mayor Mitchell moved to adjourn. Council Member Flores-Cale seconded the motion. No vote 

was held. 
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With no further business to discuss, the City Council adjourned at 7:05 p.m. 

 

_______________________ 

Travis Mitchell, Mayor 

Attest: 

 

______________________________ 

Jennifer Holm, City Secretary 
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REGULAR CITY COUNCIL MEETING MINUTES 

*One or more members of the governing body may participate in the meeting by videoconference 

pursuant to Section 551.127, Texas Government Code, provided that a quorum of the governing 

body will be present at Kyle City Hall. 

The City Council of the City of Kyle, Texas met in Regular Session on May 3, 2022 at Kyle City 

Hall with the following persons present: 

Mayor Travis Mitchell 

Mayor Pro Tem Robert Rizo 

Council Member Dex Ellison* 

Council Member Yvonne Flores-Cale 

Council Member Ashlee Bradshaw 

Council Member Daniela Parsley 

Council Member Michael Tobias 

Scott Sellers, City Manager 

James Earp, Assistant City Manager 

Jerry Hendrix, Assistant City Manager 

Amber Lewis, Assistant City Manager 

Paige Saenz, City Attorney 

Samantha Armbruster, Communications Dir. 

Grant Bowling, Video Production Specialist 

Jennifer Holm, City Secretary 

Leon Barba, City Engineer 

Kathy Roecker, SWMP Administrator 

Diana Torres, Economic Dev Director 

Victoria Vargas, Economic Dev. Project Mgr. 

Lauren Lyons, Economic Dev. Coordinator 

Perwez Moheet, Finance Director 

Sandra Duran, HR Director 

Mariana Espinoza, Parks & Recreation Director 

William Atkinson, Senior Planner 

Jeff Barnett, Chief of Police 

Pedro Hernandez, Police Captain 

Tim Griffith, Police Lieutenant 

Harper Wilder, Director of Public Works 

Julie Crookston, Asst. Director of Public Works 

Will Paiz-Tabash, Emerg. Mgmt. Coord. 

Chap Ambrose 

Jay Koltermann 

Golam Kibria 

Shasta Bell-Osborn 

Andrew Crawford 

Brian Ziegler 

Tony Spano 

Kelly Curbow 

Brad Towrey 

Sean Kemp 

I. Call Meeting to Order 

Mayor Mitchell called the meeting to order at 7:06 p.m. The Pledge of Allegiance was recited. 

Mayor Mitchell asked the city secretary to call roll. 

Present were: Mayor Mitchell, Mayor Pro Tem Rizo, Council Member Ellison, Council Member 

Flores-Cale, Council Member Bradshaw, Council Member Parsley, and Council Member Tobias. 

A quorum was present. 
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II. Approval of Minutes 

1. City Council Regular Meeting Minutes - April 5, 2022. ~ Jennifer Holm, City Secretary 

Council Member Tobias moved to approve the minutes of the April 5, 2022 Mayor Pro Tem Rizo 

seconded the motion. Motion carried 7-0. 

III. Citizen Comment Period with City Council 

Mayor Mitchell opened citizen comments at 7:08 p.m. 

Chap Ambrose was called to speak as registered as a resource for Item No. 13. He stated that he 

has more experience negotiating with The Boring Company than anyone in the room. He spoke 

about his experience with working with them as neighbors. He stated that they have a pattern of 

building without the proper permits and then when authorities are involved, they bully their way 

to exceptions and cut in line. Mr. Ambrose gave examples about their illegal septic system and 

failure to obtain a permit from a textile engineer. 

Jay Koltermann was called to speak as registered regarding Item No. 25. He spoke about living in 

the Stagecoach Crossing neighborhood. He spoke about people cutting through their neighborhood 

at a high rate of speed to cut through to Scott Street and others. He is hoping Council can come up 

with a permanent solution, beyond a squad car or stop sign to curb the traffic that is going through 

their neighborhood. 

Golam Kibria, representing Arias, was called to speak as registered. He is a geotechnical engineer 

and spoke about the Kyle pedestrian project. He stated that he can talk about the soil and continued 

that if it is built with proper permits and with the acknowledgement of all the bodies involved, he 

thinks it is going to be a very good project. He went on to say that the tunnel will provide a 

multimodal system for transportation and flexibility for the pedestrian to cross through the rail 

crossing.  

Shasta Bell-Osborn was called to speak as registered in favor of Item No. 13. She spoke about her 

family having been Austinites for seven generations and how excited she and her husband are 

about doing this project locally, as he works for The Boring Company. She believes it will bring 

a lot of good things for the community. 

Andrew Crawford was called to speak as registered in favor of Item No. 13. He stated that he is 

the HR Manager in Texas for The Boring Company.  He stated that he lives close by, and his 

father-in-law lives in Kyle.  He stated that his kids and his father-in-law will use the tunnel often. 

He stated that this is a Texas built tunnel, a boring machine digging a Texas tunnel with no new 

taxes added. He thinks this is a great project that puts Kyle at the forefront of innovation for an 

innovative company.  

James Earp was called to speak.  He called recognition to Municipal Clerks Week, and specifically 

the work done by Jennifer Holm, City Secretary.   

With no one else wishing to speak, Mayor Mitchell closed citizen comments at 7:20 p.m. 
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IV. Presentation 

2. Air Quality Awareness Week Proclamation. ~ Robert Rizo, Mayor Pro Tem 

No action was taken. 

3. National Economic Development Week Proclamation. ~ Dex Ellison, Council Member 

No action was taken. 

4. Asian Pacific American Heritage Month City Council Proclamation. ~ Dex Ellison, 

Council Member 

This proclamation will be brought back on May 17, 2022. 

5. Presentation from AT&T regarding its general build plan, the services offered, procedures 

for notifying residents, and how it will address any issues. ~ Kelly Curbow, AT&T External 

& Legislative Affairs 

Kelly Curbow, Brad Towrey and Sean Kemp presented the item. No action was taken. 

6. Update on various capital improvement projects, road projects, building program, and/or 

general operational activities where no action is required. ~ J. Scott Sellers, City Manager 

 La Verde project wins Texas Chapter of the American Society Landscape 

Architects award 

 Nitro Swimming Groundbreaking May 10th 

 Budget Worksession May 12th 

 City Council Workshop re: TIRZ – May 16th 

 Downtown Master Plan 

 Translation available on website 

 Hays County Torch Run May 6th 

 Photo opportunities at Mary Kyle Hartson Park 

 Invasive Plant Removal May 7th 

 Youth Basketball Clinic May 7th 

 Seeking Vendors for Market Days 

No action was taken. 

7. CIP/Road Projects and Consent Agenda Presentation. ~ Leon Barba, P.E., City Engineer 

No action was taken. 

V. Consent Agenda 

Mayor Mitchell pulled Item No. 16 to postpone until later. Council Member Parsley pulled Item 

Nos. 10 and 13.  Council Member Ellison wanted to pull Item No. 13 as well. Council Member 

Flores-Cale pulled Item Nos. 12, 20 and 21. Mayor Mitchell brought forward Item Nos. 8, 9, 11, 

14, 15, 17, and 19 for consideration.  
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8. Approve Amendment No. 1 to Task Order No. 7 to LJA ENGINEERING, INC., Austin, 

Texas, in the amount not exceed $10,020.00, increasing the total contract amount not to 

exceed $128,587.00 for the Schlemmer & Porter St Wastewater Phase 2 Project. ~ Leon 

Barba, P.E., City Engineer 

9. Approval of Change Order No. 7 to SKYBLUE UTILITIES, INC., Kingsland, Texas, in 

an additional amount of $147,306.16, increasing the total contract amount, not to exceed, 

$6,219,781.24 for the purpose of constructing an 8" wastewater line to serve businesses on 

Edwards Drive. ~ Leon Barba, P.E., City Engineer 

11. Approve the conveyance of a 15 foot wastewater line easement to the City of Kyle from 

Mountain Plum, Ltd. ~ Leon Barba, P.E., City Engineer 

14. Approve an interlocal agreement (ILA) between the City of Kyle and Capital Area Council 

of Governments (CAPCOG) to allow the City of Kyle to use the Everbridge Regional 

Notification System. ~ William Paiz-Tabash, Emergency Management Coordinator 

15. (Second Reading) An ordinance amending Chapter 53 (Zoning) of the City of Kyle, Texas 

for the purpose of assigning original zoning to approximately 1 acre of land from 

Agriculture 'A' to Retail Service District 'RS' for property located at 23451 IH-35, in Hays 

County, Texas. (Winn Family LP - Z-22-0095) ~ Will Atkinson, Senior Planner 

Planning and Zoning Commission voted 7-0 to recommend approval of the request. 

City Council voted 7-0 to approve on first reading. 

17. (Second Reading) An Ordinance Amending Section 47-28 of the Code of Ordinances, 

Kyle, Texas and Amending the Tow-Away Zone Under Said Section, Relating to the 

Removal of Vehicles in No Parking Zones, Fire Access Roads, and Fire Lanes; Providing 

for Enforcement; Containing Findings and Other Provisions Relating to the Foregoing 

Subject; Providing for Severability; and Providing for Related Matters. ~ Paige Saenz, City 

Attorney 

City Council voted 6-1 to approve on first reading. 

18. Approve a Memorandum of Understanding between Rural Capital Area Workforce 

Development Board, Inc., Hays CISD and City of Kyle to work in partnership to implement 

the Teacher Externship Program. ~ Amber Lewis, Assistant City Manager 

19. Authorize the City Manager to apply for and accept a STEP (Selective Traffic Enforcement 

Program) enforcement grant in an amount no greater than $5,000.00 from the Texas 

Department of Transportation and authorize matched funding from the Police 

Department’s approved operating budget for FY 2021-2022 in an amount not to exceed 

$1,000 to fund a STEP Grant Program for an enforcement period beginning May 23, 2022 

through June 5, 2022. ~ Jeff Barnett, Chief of Police 

Mayor Mitchell moved to approve Consent Agenda Item Nos. Item Nos. 8, 9, 11, 14, 15, 17, 18, 

and 19. Council Member Flores-Cale seconded the motion. Motion carried 7-0. 
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VI. Items Pulled from Consent Agenda 

10. Authorize award and execution of a purchase order to BRZ COATINGS, INC., Watauga, 

Texas, in an amount not to exceed $275,000.00, which includes a 10% contingency to 

perform all work required for the rehabilitation of the Plum Creek Elevated Storage Tank. 

~ Leon Barba, P.E., City Engineer 

Council Member Parsley moved to authorize award and execution of a purchase order to BRZ 

Coatings, Inc., Watauga, Texas, in an amount not to exceed $275,000.00, which includes a 10% 

contingency to perform all work required for the rehabilitation of the Plum Creek Elevated Storage 

Tank. Mayor Pro Tem Rizo seconded the motion. Motion carried 7-0. 

12. Approve a lease agreement between CAPCOG and the City of Kyle for an Air Quality 

Monitoring Station to be placed at Lake Kyle. ~ Kathy Roecker, Stormwater Management 

Plan Administrator 

Council Member Flores-Cale moved to approve a lease agreement between CAPCOG and the City 

of Kyle for an Air Quality Monitoring Station to be placed at Lake Kyle. Mayor Pro Tem Rizo 

seconded the motion. Motion carried 7-0. 

13. Approve a professional services agreement by and between The Boring Company and the 

City of Kyle. ~ J. Scott Sellers, City Manager 

Mayor Mitchell moved to approve a professional services agreement by and between The Boring 

Company and the City of Kyle. Council Member Bradshaw seconded the motion. Motion carried 

6-1 with Council Member Flores-Cale dissenting. 

Mayor Mitchell called for a recess at 8:34 p.m. Mayor Mitchell called the meeting back to order 

at 8:47 p.m. 

16. Authorize award and execution of a purchase order to ILLUMINATION HOLIDAY 

LIGHTING, Austin, TX in an amount not to exceed $29,679.00 for holiday lights for the 

the KRUG Activity Center and the largest Oak Tree at Mary Kyle Hartson City Square 

Park. This Council approval will also authorize staff to reprogram funds from the Historic 

Water Tower Festive Lighting project to provide funding for this expenditure. ~ Mariana 

Espinoza, Director of Parks & Recreation 

No action was taken. 

20. Approval of an Interlocal Agreement between the City of Kyle (“City”), a Home Rule 

municipality located in Hays County, Texas, and Crosswinds Municipal Utility District. ~ 

James R. Earp, Assistant City Manager 

Council Member Flores-Cale moved to approve an Interlocal Agreement between the City of Kyle 

(“City”), a Home Rule municipality located in Hays County, Texas, and Crosswinds Municipal 

Utility District. Council Member Tobias seconded the motion. Motion carried 7-0. 

21. (First Reading) An ordinance of the City of Kyle, Texas Providing for withholding of 

Water Taps and Water Meters or Other Reasonable Enforcement Actions to be taken for 
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Crosswinds Municipal Utility District Properties that are out of Compliance with the Rules 

on Erosion and Sediment Control. ~ James R. Earp, Assistant City Manager 

Council Member Flores-Cale moved to approve an ordinance of the City of Kyle, Texas Providing 

for withholding of Water Taps and Water Meters or Other Reasonable Enforcement Actions to be 

taken for Crosswinds Municipal Utility District Properties that are out of Compliance with the 

Rules on Erosion and Sediment Control. Mayor Pro Tem Rizo seconded the motion. Motion 

carried 7-0. 

VII. Consider and Possible Action 

22. Discussion on requirement for Council to report and update the rest of council after 

traveling for the City on the following meeting after the trip, to include possible amendment 

to the rules of council. ~ Daniela Parsley, Council Member 

No action was taken. 

23. Discussion and update from meeting with lobbyist in Washington DC. ~ Daniela Parsley, 

Council Member 

No action was taken. 

24. Discussion and possible action regarding overhead lines on 150 East. ~ Yvonne Flores-

Cale, Council Member 

No action was taken. 

25. Discussion and possible action regarding safety issues on S. Old Stagecoach Road, 

Conestoga Dr. and Scott Street, to include discussion regarding amendments to the City of 

Kyle’s Transportation Master Plan. ~ Yvonne Flores-Cale, Council Member 

Council Member Tobias moved to direct staff to conduct a traffic warrant to also include 

recommendations by the HOA. Council Member Ellison seconded the motion. Motion carried 7-

0. 

Council Member Flores-Cale moved to direct staff to evaluate Old Stagecoach Road and Scott 

Street for future plans and/or amendments to the Transportation Master Plan to confirm that four 

lanes would be ideal in those areas. Council Member Parsley seconded the motion. Motion carried 

7-0. 

26. Discussion and possible action regarding the City implementing a “conflicts check” policy 

for staff and elected officials. ~ Yvonne Flores-Cale, Council Member 

Council Member Flores-Cale moved to direct staff to research and bring back a conflicts check 

software by the first meeting in June. Council Member Parsley seconded the motion. 

Mayor Mitchell requested a roll call vote. Council Member Flores-Cale voted aye; Council 

Member Parsley voted aye; Mayor Pro Tem Rizo voted aye, Mayor Mitchell voted nay, Council 
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Member Ellison voted nay, Council Member Tobias voted nay, and Council Member Bradshaw 

voted nay. Motion failed 3-4. 

28. Consider and possible action on an RFP for Construction Manager at Risk for the building 

project at 104 S. Burleson. ~ Amber Lewis, Assistant City Manager 

Mayor Mitchell moved to approve an RFP for Construction Manager at Risk for the building 

project at 104 S. Burleson. Council Member Tobias seconded the motion. Motion carried 7-0. 

29. (Second Reading) An ordinance amending Chapter 53 (Zoning) of the City of Kyle, Texas 

for the purpose of assigning original zoning to approximately 1.503 acres of land from 

Agriculture 'A' to Central Business District-1 'CBD-1' for property located at 1400 W. 

Center Street, in Hays County, Texas. (Richard and Rita Cuellar Sr. - Z-22-0096) ~ Will 

Atkinson, Senior Planner 

Planning and Zoning Commission voted 7-0 to recommend approval of the request. 

City Council voted 5-2 to approve on first reading. 

Mayor Mitchell moved to approve an ordinance amending Chapter 53 (Zoning) of the City of 

Kyle, Texas for the purpose of assigning original zoning to approximately 1.503 acres of land from 

Agriculture 'A' to Central Business District-1 'CBD-1' for property located at 1400 W. Center 

Street, in Hays County, Texas. Council Member Bradshaw seconded the motion. Motion carried 

6-1 with Council Member Tobias dissenting. 

27. Consider and possible action on a Request for Proposal (RFP) seeking to hire an 

experienced and qualified vendor that can provide a turnkey solution of all equipment, 

corresponding software and networking, accessories, warranties, and deliveries required to 

install Electric Vehicle Charging Stations (EVCSs) at City owned facilities, as well as 

identify prime city-owned locations. ~ Kathy Roecker, Stormwater Management Plan 

Administrator & Julie Crookston, Assistant Director of Public Works 

Mayor Mitchell brought forward Item No. 27 out of order, after Item No. 29. 

Council Member Tobias moved to approve a Request for Proposal (RFP) seeking to hire an 

experienced and qualified vendor that can provide a turnkey solution of all equipment, 

corresponding software and networking, accessories, warranties, and deliveries required to install 

Electric Vehicle Charging Stations (EVCSs) at City owned facilities, as well as identify prime 

city-owned locations. Mayor Mitchell seconded the motion. Motion carried 7-0. 

31. (Second Reading) An ordinance amending Chapter 53 (Zoning) of the City of Kyle, Texas, 

for the purpose of assigning original zoning to approximately 201.4 acres of land from 

Agriculture ‘A’ to Single Family Residential-1 ‘R-1-1’ for property located at 1899 Six 

Creeks Blvd, in Hays County, Texas. (Blanco River Ranch Properties, LP - Z-22-0097) ~ 

Will Atkinson, Senior Planner 

Planning and Zoning Commission voted 5-0 to recommend approval conditioned on full 

annexation completed first. 
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City Council voted 4-3 to approve on First Reading. 

Mayor Mitchell moved to approve an ordinance amending Chapter 53 (Zoning) of the City of 

Kyle, Texas, for the purpose of assigning original zoning to approximately 201.4 acres of land 

from Agriculture ‘A’ to Single Family Residential-1 ‘R-1-1’ for property located at 1899 Six 

Creeks Blvd, in Hays County, Texas. Council Member Tobias seconded the motion. Motion 

carried 6-1 with Council Member Flores-Cale dissenting. 

32. (Second Reading) An ordinance of the City of Kyle, Texas annexing 119.703 acres of land, 

more or less located at 1111 and 1113 Roland Lane, approximately 3,000’ northwest of the 

intersection of IH-35 & Roland Lane in Hays County, Texas including the abutting streets, 

roadways, and rights-of-way into the corporate limits of the City. (Edward Bullock - 

ANNX-22-0017) ~ Will Atkinson, Senior Planner 

City Council voted 7-0 to approve on first reading. 

Mayor Mitchell moved to approve an ordinance of the City of Kyle, Texas annexing 119.703 acres 

of land, more or less located at 1111 and 1113 Roland Lane, approximately 3,000’ northwest of 

the intersection of IH-35 & Roland Lane in Hays County, Texas including the abutting streets, 

roadways, and rights-of-way into the corporate limits of the City. Council Member Tobias 

seconded the motion. Mr. Atkinson stated that this item was requested to be delayed until May 17, 

2022.  Mayor Mitchell rescinded his motion.  No action was taken. 

30. (Second Reading) An ordinance amending Chapter 53 (Zoning) of the City of Kyle, Texas, 

for the purpose of modifying Section 53-1230 to restrict certain uses, and amend the zoning 

use chart. ~ Will Atkinson, Senior Planner 

Planning and Zoning Commission voted 4-1 to deny Restrictions for Gas stations. 

Planning and Zoning Commission voted 4-1 to deny Restrictions for Car washes. 

Planning and Zoning Commission voted 5-0 to approve Restrictions Self-storage. 

Planning and Zoning Commission voted 4-1 to deny Bar without restaurant in CBD-2. 

Planning and Zoning Commission voted 5-0 to Approve Brew pub in CBD-2. Planning and 

Zoning Commission voted 5-0 to restrict Self-storage. 

City Council voted 6-1 to deny microbreweries in CBD-2. 

City Council voted 5-2 to approve the recommended amendments and P&Z 

recommendation for self-storage on 2/15/22. 

City Council voted on 5-1 to approve restrictions for gas stations. 

City Council voted on 5-1 to approve restrictions for car washes. 

Mayor Mitchell recused himself from this item. 

Council Member Flores-Cale moved to approve an ordinance amending Chapter 53 (Zoning) of 

the City of Kyle, Texas, for the purpose of modifying Section 53-1230 to restrict certain uses, and 

amend the zoning use chart. Council Member Bradshaw seconded the motion. Motion carried 5-1 

with Council Member Ellison dissenting and Mayor Mitchell’s recusal. 
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VIII. Executive Session 

33. Pursuant to Chapter 551, Texas Government Code, the City Council reserves the right to 

convene into Executive Session(s) from time to time as deemed necessary during this 

meeting. The City Council may convene into Executive Session pursuant to any lawful 

exception contained in Chapter 551 of the Texas Government Code including any or all of 

the following topics. 

1. Pending or contemplated litigation or to seek the advice of the City Attorney pursuant 

to Section 551.071. 

 Communication protocol with city attorney and city manager 

 Kyle Housing Authority 

 1119 N. Old Hwy 81 

 Kyle Pie in the Sky 

2. Possible purchase, exchange, lease, or value of real estate pursuant to Section 551.072. 

3. Personnel matters pursuant to Section 551.074. 

4. Convene into executive session pursuant to Section 551.087, Texas Government Code, 

to deliberate regarding the offer of economic incentives to one or more business 

prospects that the City seeks to have locate, stay, or expand in or near the City. 

 Project Fire Engine Red 

There was no executive session. 

34. Take action on items discussed in Executive Session. 

IX. Adjourn 

Mayor Mitchell moved to adjourn. Council Member Tobias seconded the motion. No vote was 

held. 

With no further business to discuss, the City Council adjourned at 9:57 p.m. 

 

_______________________ 

Travis Mitchell, Mayor 

Attest: 

 

______________________________ 

Jennifer Holm, City Secretary 
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2022 0512 Special Minutes

Meeting Date: 6/7/2022
Date time:7:00 PM

Subject/Recommendation: City Council Special Meeting Minutes - May 12, 2022. ~ Jennifer Holm, City Secretary

Other Information:

Legal Notes:

Budget Information: 

ATTACHMENTS:
Description
2022 0512 DRAFT Special
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SPECIAL CITY COUNCIL MEETING MINUTES 

 

The City Council of the City of Kyle, Texas met in Special Session on May 12, 2022 at Kyle City 

Hall with the following persons present: 

Mayor Travis Mitchell 

Mayor Pro Tem Robert Rizo 

Council Member Dex Ellison 

Council Member Yvonne Flores-Cale 

Council Member Ashlee Bradshaw 

Council Member Daniela Parsley 

Council Member Michael Tobias 

Scott Sellers, City Manager 

James Earp, Assistant City Manager 

Jerry Hendrix, Assistant City Manager 

Amber Lewis, Assistant City Manager 

Audrey Guthrie, Assistant City Attorney 

Samantha Armbruster, Communications Dir. 

Rachel Sonnier, Communications Manager 

Jennifer Holm, City Secretary 

Leon Barba, City Engineer 

Diana Torres, Economic Dev Director 

Perwez Moheet, Finance Director 

Andy Alejandro, Accounting Manager 

Connie Campa, Staff Accountant 

Sandra Duran, HR Director 

Matt Dawson, IT Director 

Grant Bowling, Video Production Specialist 

Paul Phelan, Library Director 

Mariana Espinoza, PARD Director 

Benito Pereda, Parks & Trails Maint. Supervisor 

Gary Stubbins, Building Official 

Will Atkinson, Senior Planner 

Jeff Barnett, Chief of Police 

Tim Griffith, Police Lieutenant 

Philip Cleary, Police Officer 

Briana Geddes, Animal Control Officer 

Duarte Pamplona, Code Enforcement Officer 

Laura Hernandez, Police Secretary 

Harper Wilder, Public Works Director 

Julie Crookston, Assistant Public Works Director 

Tim Samford, Division Mgr. - Treatment Ops 

Warren Christian, Division Mgr. - W/WW 

Scott Egbert, Division Manager of Streets 

Tim Cropley, Facilities Division Manager 

Will Paiz-Tabash, , Emerg. Mgmt. Coord. 

Evangelina Chapa 
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I. Call Meeting to Order 

Mayor Mitchell called the meeting to order at 5:33 p.m. Mayor Mitchell asked the city secretary 

to call roll. 

Present were: Mayor Mitchell, Mayor Pro Tem Rizo, Council Member Ellison, Council Member 

Flores-Cale, Council Member Bradshaw, Council Member Parsley, and Council Member Tobias. 

A quorum was present. 

II. Citizen Comment Period with City Council 

Mayor Mitchell opened citizen comments at 5:33 p.m. 

Evangelina Chapa was called to speak as registered. She spoke about the May 3, 2022 meeting, 

Item No. 26, the vote was unsuccessful for the conflict check item. She stated her disappointment 

that it did not go through. 

With no one else wishing to speak, Mayor Mitchell closed citizen comments at 5:35 p.m. 

III. Consider and Possible Action 

1. (First Reading) An Ordinance of the City of Kyle, Texas, Amending Chapter 8 Building 

Regulations, Article III Unsafe Building Abatement of the City of Kyle Code of 

Ordinances, Amending regulation of dangerous buildings and structures within the City in 

its entirety; Adopting the International Property Maintenance Code and making 

amendments thereto; Adopting Chapter 214 of the Texas Local Government Code by 

reference; Amending penalty provisions, providing for inspection and securing of property, 

providing for diligence and notice; Providing for hearings before city council; Providing 

for appeals to district court; Providing for repair and demolition of buildings; Providing an 

effective date, repeal of conflicting ordinances, savings, and open meetings clauses; and 

Providing for related matters. 

Mayor Mitchell moved to approve an Ordinance of the City of Kyle, Texas, Amending Chapter 8 

Building Regulations, Article III Unsafe Building Abatement of the City of Kyle Code of 

Ordinances, Amending regulation of dangerous buildings and structures within the City in its 

entirety; Adopting the International Property Maintenance Code and making amendments thereto; 

Adopting Chapter 214 of the Texas Local Government Code by reference; Amending penalty 

provisions, providing for inspection and securing of property, providing for diligence and notice; 

Providing for hearings before city council; Providing for appeals to district court; Providing for 

repair and demolition of buildings; Providing an effective date, repeal of conflicting ordinances, 

savings, and open meetings clauses; and Providing for related matters. Council Member Flores-

Cale seconded the motion. Motion carried 7-0. 

With no objections, the ordinance was finally passed. 

2. The City Manager and Department Directors will present new budget requests for 

operating and capital budgets to City Council for consideration and discussion, budget 

prioritization, and policy direction for the development of the City's proposed operating 
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and capital improvement program (CIP) budgets for fiscal year 2022-2023. ~ J. Scott 

Sellers, City Manager 

Mayor Mitchell brought forward Item No. 2 for discussion. Mr. Sellers opened the presentation 

with the overview of today's meeting. Items to be discussed include: Objectives for Budget 

Worksession, City Council’s Program Priorities, New Budget Needs by City Department 

(presented in alphabetical order). 

 Building Department, presented by Gary Stubbins.  

 City Council Change in Budget Structure, presented by Scott Sellers.  

 City Manager's Office, presented by James Earp.  

 City Secretary's Office, presented by Jennifer Holm.  

 Communications Department, presented by Rachel Sonnier 

 Economic Development, presented by Diana Torres.  

 Emergency Management, presented by Will Paiz-Tabash.  

 City Engineer, presented by Leon Barba.  

 Environmental Services & Trades, presented by Jerry Hendrix and Tim Cropley. 

 Facilities Maintenance, presented by Tim Cropley.  

 Financial Services Department, presented by Perwez Moheet.  

 Human Resources Department, presented by Sandra Duran.  

 Information Technology Department, presented by Matt Dawson.  

 Library Department, presented by Paul Phelan. 

 Parks & Recreation Department, presented by Mariana Espinoza.  

 Planning Department, presented by Will Atkinson.  

 Police Department, presented by Jeff Barnett.  

 Public Works Department, presented by Harper Wilder, Tim Samford, and Scott Egbert.  

Mayor Mitchell called a recess at 9:16 p.m. Mayor Mitchell called the meeting back to order at 

9:24 p.m. The presentation continued. 

 High Priority Projects, presented by Scott Sellers, Mariana Espinoza, and Leon Barba.  

 November 2022 GO Bond Election, presented by Scott Sellers.  
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 Estimated New Revenue, presented by Scott Sellers.  

 Summary of New Budget Needs & New Revenue & Funding Sources for 2023, presented 

by presented by Scott Sellers. 

No action was taken. 

IV. Executive Session 

3. Pursuant to Chapter 551, Texas Government Code, the City Council reserves the right to 

convene into Executive Session(s) from time to time as deemed necessary during this 

meeting. The City Council may convene into Executive Session pursuant to any lawful 

exception contained in Chapter 551 of the Texas Government Code including any or all of 

the following topics. 

1. Pending or contemplated litigation or to seek the advice of the City Attorney pursuant 

to Section 551.071. 

2. Possible purchase, exchange, lease, or value of real estate pursuant to Section 551.072. 

3. Personnel matters pursuant to Section 551.074. 

4. Convene into executive session pursuant to Section 551.087, Texas Government Code, 

to deliberate regarding the offer of economic incentives to one or more business 

prospects that the City seeks to have locate, stay, or expand in or near the City. 

There was no executive session. 

4. Take action on items discussed in Executive Session. 

V. Adjourn 

Mayor Mitchell moved to adjourn. Mayor Pro Tem Rizo seconded the motion. No vote was held. 

With no further business to discuss, the City Council adjourned at 9:58 p.m. 

 

_______________________ 

Travis Mitchell, Mayor 

Attest: 

 

______________________________ 

Jennifer Holm, City Secretary 
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CITY OF KYLE, TEXAS 
Memorial Day/D-Day Proclamation

Meeting Date: 6/7/2022
Date time:7:00 PM

Subject/Recommendation: Memorial Day/D-Day Proclamation. ~ Robert Rizo, Mayor Pro Tem

Other Information:

Legal Notes:

Budget Information: 

ATTACHMENTS:
Description

No Attachments Available
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CITY OF KYLE, TEXAS 
Women Veterans Day Proclamation

Meeting Date: 6/7/2022
Date time:7:00 PM

Subject/Recommendation: Women Veterans Day (June 12th) City Council Proclamation. ~ Dex Ellison, Council
Member

Other Information:

Legal Notes:

Budget Information: 

ATTACHMENTS:
Description

No Attachments Available
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CITY OF KYLE, TEXAS 
2022 Team Kyle Academy

Meeting Date: 6/7/2022
Date time:7:00 PM

Subject/Recommendation: Presentation of Graduates of the 2022 Team Kyle Academy. ~ James R. Earp, Assistant
City Manager

Other Information: Graduates include:
Neil Stegall
 GayLynne Carson
Priscilla Cruz
 Susan Jean Reyna
 Michael Harelick
 Mary Landrum
 Larry Simone
 Kenneth Rocha
 Sylvia Diaz
 Frank Schultz

Legal Notes:

Budget Information: 

ATTACHMENTS:
Description

No Attachments Available
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CITY OF KYLE, TEXAS 
Spring Creek Trail Presentation

Meeting Date: 6/7/2022
Date time:7:00 PM

Subject/Recommendation: Spring Creek Trail Presentation. ~ Allen Ross, Schaumburg & Polk, Inc.

Other Information:

Legal Notes:

Budget Information: 

ATTACHMENTS:
Description

No Attachments Available
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CITY OF KYLE, TEXAS 
City Manager's Report

Meeting Date: 6/7/2022
Date time:7:00 PM

Subject/Recommendation: Update on various capital improvement projects, road projects, building program, and/or
general operational activities where no action is required. ~ J. Scott Sellers, City
Manager
 

Budget Workshops
Boards and Commissions Openings
National Trails Day - June 4th
Movie in the Park - June 7th
Juneteenth Celebration/First Market Day - June 11th
Family Skate Night - June 17th
James Adkins Pool Public Swim Day open June 24th
AMVETS Walker Event - June 12th
Juneteenth Dialogue - June 17th
State of the City - June 28th
4th of July Fireworks
Summer Reading Program

Other Information:

Legal Notes:

Budget Information: 

ATTACHMENTS:
Description

No Attachments Available
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CITY OF KYLE, TEXAS 
CIP/Road Projects Update

Meeting Date: 6/7/2022
Date time:7:00 PM

Subject/Recommendation: CIP/Road Projects and Consent Agenda Presentation. ~ Leon Barba, P.E., City
Engineer

Other Information:

Legal Notes:

Budget Information: 

ATTACHMENTS:
Description

No Attachments Available
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CITY OF KYLE, TEXAS 
ILA Between Hays County And The

City Of Kyle

Meeting Date: 6/7/2022
Date time:7:00 PM

Subject/Recommendation: Approve an Interlocal Agreement Between Hays County and the City of Kyle related to
the Dacy Lane Project from Bebee Rd. to Amberwood Loop. ~ Leon Barba, P.E., City
Engineer

Other Information: The City desires to add street lights at certain locations on the Dacy Lane Project from
Bebee Rd. to Amberwood Loop.
 
The City also desires to expand the width of the shared use sidewalk from 10' to 12' on
the west side of the Project from Bebee Rd. to Chapa Middle School and add a 10'
Shared Use Path from Chapa to Amberwood Loop.
 
The City will also appropriate funds to pay for the additional engineering associated with
added enhancements and sidewalk widening.
 
 

Legal Notes: N/A

Budget Information: 

ATTACHMENTS:
Description
Dacy Lane ILA
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INTERLOCAL AGREEMENT BETWEEN 
HAYS COUNTY AND THE CITY OF KYLE 
RELATED TO THE DACY LANE PROJECT 

FROM 

THE STATE OF TEXAS 

COUNTYOFHAYS § 

BEBEE RD. TO AMBERWOOD LOOP 

§ 
§ KNOW ALL BY THESE PRESENTS: 

This lnterlocal Agreement (the "Agreement") is entered into as of this day of _ 
________ , 2022, by and between Hays County, a political subdivision of the State of 
Texas (the "County") and the City of Kyle, a Texas home-rule municipality (the ' City") 
(collectively, the "Parties"). In this Agreement, the City and the County are sometimes 
individually referred to as "a Party" and collectively referred to as "the Parties". 

RECITALS 

WHEREAS, V.T.C.A. , Government Code, Chapter 791, cited as the Texas Tnterlocal 
Cooperation Act, provides that any one or more public agencies may contract with each other for 
the performance of governmental functions or services for the promotion and protection of the 
health and welfare of the inhabitants of this State and the mutual benefit of the parties; and 

WHEREAS, the City desires to add street lights at certain locations on the Dacy Lane 
Project from Bebee Rd. to Amberwood Loop (the "Project"); and 

WHEREAS, the City also desires to expand the width of the shared use sidewalk from 10' 
to 12' on the west side of the Project from Bebee Rd. to Chapa Middle School and add 10' Shared 
Use Path from Chapa to Amberwood Loop; and 

WHEREAS, the City will also appropriatefunds to pay for the additional engineering and 
construction costs associated with added enhancements and sidewalk widening; and 

NOW THEREFORE, in consideration of the foregoing premises and the mutual promises 
and agreements of the Parties contained in this Agreement, the Parties agree as follows: 

I. 
PURPOSE 

1.02 General. The purpose of this Agreement is to provide an understanding between 
the Parties that facilitates the installation of streetlights and the expansion of the shared use path 
as shown on Exhibit A. 
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II. 
CITY OBLIGATIONS 

2.01 Design and Construction Costs. The City shall be solely responsible for the 
additional design and construction costs associated with the changes required to expand the 
proposed sidewalk to 12 ' and for the added streetlights and related appurtenances. 

2.02 Encroachment on City Property. In order to widen the shared use path, grading 
may be required on City property and the City will approve this encroachment on the section from 
Bebee Rd. to Chapa Middle School. 

2.03 Construction Plans. The City and the County or its delegee will approve the plans 
and specifications related to the Project. Any changes or modifications to the plans will be 
submitted to the County prior to commencing construction and the City shall pay for any additional 
costs associated with any changes, if required. 

2.04 Construction Administration Costs. The City will pay for any additional 
construction administration costs associated with processing the change order for the Project. 

2.05 Anticipated Costs. The following are the preliminary anticipated costs for the 
Project to be paid by the City: 

Item l - Illumination - $375,000.00 

Item 2 - Shared Use Path (SUP) - $135,000.00 

ftem 3 - Construction Administration - $7,500.00 

Item 4- Design Costs - $50,000.00 (Paid for directly by City, not included in fLA) 

Item 5 - Place one metal pole with lighting fixture for temporary lighting at the 
intersection of Dacy Lane and Bebee Rd. - $3,181.50 

Item 6- Recoating of traffic poles - $37,000.52 

Item 7 - There may be construction delays associated with the addition of the items 
listed above that are not known at this time. The City agrees to pay all costs 
associated with construction delays for the items listed above only. 

Item 8 - City will be responsible for providing electrical service for both the 
illumination and temporary lighting. 

Ill. 
COUNTY OBLIGATIONS 

3.01 Design Reimbursements. The County shall contract with the Design Firm and be 

responsible for the payment of all Design Firm invoices. The County shall also manage and pay 

for the construction of the Project. Related invoices paid by the County shall be fully reimbursed 

2 
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by the City. The anticipated amounts cited in Section 2.05, above, are estimates that may not be 

cover the full costs of the improvements, which the City shall be obligated to pay, even if the actual 

costs exceed the anticipated amounts. In order to be reimbursed the County shall invoice the City 

with an itemized bill reflecting the materials, equipment, and/or labor to be reimbursed. The City 

shall reimburse any invoices provided under this Agreement within thirty (30) days of receiving 

said invoice. Design costs for any changes requested by the City shall be addressed in an 

Amendment to this lnterlocal Agreement, as appropriate. 

IV. 
DISPUTES 

4.01 Material Breach; Notice and Opportunity to Cure. 

(a) ln the event that one Party believes that another Party has materially breached one 
of the provisions of this Agreement, the non-defaulting Party will make written demand to cure 
and give the defaulting Party up to 30 days to cure such material breach or, if the curative action 
cannot reasonably be completed within 30 days, the defaulting Patty will commence the curative 
action within 30 days and thereafter diligently pursue the curative action to completion. 
Notwithstanding the foregoing, any matters specified in the default notice which may be cured 
solely by the payment of money must be cured within IO days after receipt of the notice. This 
applicable time period must pass before the non-defaulting Patty may initiate any remedies 
available to the non-defaulting party due to such breach. 

(b) Any non-defaulting Party will mitigate direct or consequential damage arising from 
any breach or default to the extent reasonably possible under the circumstances. 

(c) The Parties agree that they will negotiate in good faith to resolve any disputes and 
may engage in non-binding mediation, arbitration or other alternative dispute resolution methods 
as recommended by the laws of the State of Texas. 

4.02 Equitable Relief. In recognition that failure in the performance of the Parties' 
respective obligations could not be adequately compensated in money damages alone, the Parties 
agrees that after providing notice and an opportunity to cure in accordance with Section 4.01 above, 
the Parties shall have the right to request any court, agency or other governmental authority of 
appropriate jurisdiction to grant any and all remedies which are appropriate to assure conformance 
to the provisions of this Agreement. The defaulting Party shall be liable to the other for all costs 
actually incurred in pursuing such remedies, including reasonable attorney's fees, and for any 
penalties or fines as a result of the failure to comply with the terms including, without limitation, 
the right to obtain a writ of mandamus or an injunction requiring the governing body of the 
defaulting party to levy and collect rates and charges or other revenues sufficient to pay the 
amounts owed under this Agreement. 

4.03 Agreement's Remedies Not Exclusive. The prov1s1ons of this Agreement 
providing remedies in the event of a Party's breach are not intended to be exclusive remedies. The 
Parties retain, except to the extent released or waived by the express terms of this Agreement, all 
rights at law and in equity to enforce the terms of this Agreement. 
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V. 
GENERAL PROVISIONS 

5.01 Authority. This Agreement is made in part under the authority conferred m 
Chapter 791 , Texas Government Code. 

5.02 Term. This Agreement shall commence upon execution of this Agreement and 
shall end upon the acceptance of the project and/or full reimbursement by the City, whichever 
occurs later. 

5.03 Severability. The provisions of this Agreement are severable and, if any provision 
of this Agreement is held to be invalid for any reason by a court or agency of competent 
jurisdiction, the remainder of this Agreement will not be affected and this Agreement will be 
construed as if the invalid portion had never been contained herein. 

5.04 Default and Remedies. If City fails to pay for Services under this Agreement and 

continues such failure for thirty (30) days after the County provides written notice to cure, City 

shall be deemed to be in default under this Agreement. In the event that the County defaults under 

this Agreement, and such default is not cured. City may, in addition to any other remedy at law or 

in equity, immediately terminate this Agreement or seek specific performance of this Agreement. 

5.05 Payments from Current Revenues. Any payments required to be made by a Party 
under this Agreement will be paid from cuITent revenues or other funds lawfully available to the 
Party for such purpose. 

5.06 Cooperation. The Parties agree to cooperate at all times in good faith to effectuate 
the purposes and intent of this Agreement. 

5.07 Entire Agreement. This Agreement contains the entire agreement of the Patties 
regarding the subject matter hereof and supersedes all prior or contemporaneous understandings 
or representations, whether oral or written, regarding the subject matter and only relates to those 
portions of the Project shown in the map attached hereto as Exhibit "A." 

5.08 Amendments. Any amendment of this Agreement must be in writing and will be 
effective if signed by the authorized representatives of the Patties. 

5.9 Applicable Law; Venue. This Agreement will be construed in accordance with 
Texas law. Venue for any action arising hereunder will be in Hays County, Texas. 

5.10 Notices. Any notices given under this Agreement will be effective if (i) forwarded 
to a Party by hand-delivery; (ii) transmitted to a Party by confirmed telecopy; or (iii) deposited 
with the U.S. Postal Service, postage prepaid, certified, to the address of the Party indicated below: 

CITY: I 00 W. Center St. 
Kyle, Texas 78640 
Attn: Travis Mitchell , Mayor 
Telephone: 512-262-10 I 0 
Email: mayormitchell@cityofkyle.com 

4 

Item # 10



COUNTY: Hays County Dept. of Transportation 
21 71 Yarrington Road 
San Marcos, Texas 78666 
Attn: Jerry Borcherding. P.E. 
Telephone: (512) 393-7385 
Facsimile: (512) 393-7393 

5.11 Counterparts; Effect of Partial Execution. This Agreement may be executed 
simultaneously in multiple counterparts, each of which will be deemed an original, but all of which 
will constitute the same instrument. 

5.12 Authority . Each Patty represents and warrants that it has the full right, power and 
authority to execute this Agreement. 

5.13 Effective Date. This Agreement is executed to be effective on the date the last 
Party signs this Agreement. 

5.15 No Joint Venture. The County Project is a sole project of the County and is not a 
joint venture or other partnership with the City. 

(SIGNATURES ON FOLLOWING PAGE) 
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HAYS COUNTY 

By: 
Ruben Becerra, County Judge 

Date: 

ATTEST: 

THE STATE OF TEXAS 

COUNTY OF HAYS 

§ 
§ 
§ 

THIS INSTRUMENT was acknowledged before me on this day of nt]t:<Af ;)t./-f!J , 2022, by 

County Judge Ruben Becerra of Hays County, Texas, on behalf of said County. 

'''"'''' At>-~:.~11;:,,,,_ JANICE l. JONES 
ff(~.A~'.'-\•i Notary Public, State of Texas 
~~}~··+~$ Comm. Expires 01·13·2023 
,,,,fiRr,t,,' Notary ID 1284~0890 
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CITY OF KYLE, TEXAS 

By: 

Date: 

ATTEST: 

By:-------------

___________ City Secretary 

THE STATE OF TEXAS 

COUNTY OF HAYS 

§ 
§ 
§ 

TIIlS INSTRUMENT was acknowledged before me on this __ day of 

______ , 2022, by Travis Mitchell , Mayor of the City of Kyle, a Texas home-rule city, 
on behalf of said city. 

Notary Public, State of Texas 
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EXHIBIT A 
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Exhibit A 
Project Area 
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CITY OF KYLE, TEXAS 
Task Order No. 14 LJA Dacy Lane

Illumination/Shared Use Path

Meeting Date: 6/7/2022
Date time:7:00 PM

Subject/Recommendation: Approve Task Order No. 14 to LJA ENGINEERING, INC., Austin, Texas in an
amount not to exceed $48,499.00 for the Dacy Lane Illumination and Shared Use Path
Design Project ~ Leon Barba, P.E., City Engineer

Other Information: Please see attached map for more information. 

Legal Notes: N/A

Budget Information: Funding in the amount of $48,499.00 is available in the approved CIP budget for Fiscal
Year 2021-2022 as follows:
 

1110-64800-573130

ATTACHMENTS:
Description
Agreement

Project Map Details
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CITY OF KYLE, TEXAS 
Edward Coster Bullock Jr. - Zoning

(Z-22-0094)

Meeting Date: 6/7/2022
Date time:7:00 PM

Subject/Recommendation: (Second Reading) An ordinance amending Chapter 53 (Zoning) of the City of Kyle,
Texas, for the purpose of rezoning approximately 87.694 acres of land from ‘A’ to ‘R-1-
C’ (Residential Condominium, 30.565 acres), ‘R-1-3’ (Single Family Residential – 3,
26.322 acres), ‘R-1-2’ (Single Family Residential – 2, 19.130 acres) & ‘CC’
(Community Commercial, 11.677 acres) for property located at 1111 & 1113 Roland
Lane, in Hays County, Texas. (Edward Coster Bullock Jr. - Zoning -Z-22-0094) ~ Will
Atkinson, Senior Planner
 
Planning and Zoning Commission voted 7-0 to recommend approval the request
contingent on full annexation.
 
City Council voted 5-1 to approve on first reading on 5/17/2022.

Other Information: See attached.

Legal Notes: N/A

Budget Information: N/A

ATTACHMENTS:
Description
Staff Report

Request Letter

Landowner Authorization Form

Deed #1

Deed #2

Survey

Zoning Ordinance
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City of Kyle Mayor & Council Meeting May 17, 2022 

_______________________________________________Petition No.  Z-22-0094 
   
 Property Location   1111 & 1113 Roland Lane, Kyle, TX 78640 
 
 Owner    Edward Coster Bullock, Jr. 
     1111 & 1113 Roland Lane 
     Kyle, TX 78640 
 
 Agent     Kristal L. Harris, P.E. 
     BGE, Inc. 
     1700 Director’s Blvd, Ste. 1000 
     Austin, TX 78744 
 
Request Assign 30.565-Acres (R-1-C), 26.322-Acres (R-1-3), 

19.130-Acres (R-1-2), 11.677-Acres (CC), 32.009-Acres 
(A) 

 
 

Vicinity Map  
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Site Description 

The site is located on mostly vacant land with a residence and is currently in the City of 
Kyle’s ETJ. To the south, southwest, west and northwest, are properties outside the city 
limits of Kyle.  The uses have a range of event venues (Texas Old Town, Thistlewood 
Manor & Gardens), low density single family residential, and agriculture. To the north is 
property zoned CC (Community Commercial) and R-1-2 (SFR, 65’ wide lots) across Roland 
Lane.  To the northeast is the Paramount project (Single-Family detached residential (R-
1-A).  Paramount is currently under construction. 

 

The applicant seeks to rezone the property from as shown in the location map. 
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Current Zoning – Upon completion of annexation on May 17, 2022 

A (Agriculture) 
 
Sec. 53-36. – Agricultural district A. 
 
The permitted uses in the agricultural district A allow farming, ranching, pasturage, 
detached single-family residences and related accessory structures, on a minimum one-
acre tract. Parks, playgrounds, greenbelts and other public recreational facilities, owned 
and/or operated by the municipality or other public agency are permitted. 
 
(Ord. No. 438, § 23, 11-24-2003) 

 

Requested Zoning 
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A (Agriculture) 
 
Sec. 53-36. – Agricultural district A. 
 
The permitted uses in the agricultural district A allow farming, ranching, pasturage, 
detached single-family residences and related accessory structures, on a minimum one-
acre tract. Parks, playgrounds, greenbelts and other public recreational facilities, owned 
and/or operated by the municipality or other public agency are permitted. 
 
(Ord. No. 438, § 23, 11-24-2003) 

 

R-1-2 (Single Family Residential 2) 

 

Sec. 53-89. - Purpose and permitted uses. 

 
The single-family residential 2 district permits detached single-family dwellings with a 
minimum of 1,200 square feet of living area, and related accessory structures, on a 
minimum lot size of 6,825 square feet. There shall be no more than 4.7 houses per 
buildable acre. 
 
(Ord. No. 438, § 26(a), 11-24-2003) 

 

R-1-3 (Single-Family Residential 3) 

 

Sec. 53-101. - Purpose and permitted uses. 

The R-1-3 single-family residential 3 district allows detached single-family residences 
with a minimum of 1,000 square feet of living area and permitted accessory structures 
on a minimum lot size of 5,540 square feet. There shall be no more than 5.5 houses per 
buildable acre. 

( Ord. No. 928 , § 1(Exh. A), 1-17-2017) 
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R-1-C (Residential Condominium) 
 
Sec. 53-172. - Purpose and permitted use. 
 

The residential condominium district R-1-C allows the establishment of a residential 
housing in compliance with the Texas Uniform Condominium Act, V.T.C.A., Property 
Code ch. 82, with individual apartments or units having a minimum of 500 square feet 
living area, inclusive of separate sleeping, living and kitchen facilities. 

(Ord. No. 438, § 29(a), 11-24-2003) 

 

CC (Community Commercial) 

Sec. 53-667. - Purpose. 

The purpose of the community commercial district [CC] is to provide for slightly more 
intense commercial uses than allowed in the neighborhood commercial zoning district. 
The district is established to provide areas for quality retail establishments and service 
facilities. This district should generally consist of retail nodes located along or at the 
intersection of major collectors or thoroughfares to accommodate higher traffic 
volumes. 

(Ord. No. 700, § 2(Exh. A), 7-17-2012) 

 

 

 

Conditions of the Zoning Ordinance 

Sec. 53-1205 Amendments 

(d) Referral of amendment to planning and zoning commission. Upon its own  
 motion, a request by the planning and zoning commission, or the receipt of an 
 administratively complete petition and application to zone or rezone a lot, tract 
 or parcel of land, which petition and application has been examined and 
 approved as to form by the city manager, shall be referred to the planning and 
 zoning commission for consideration, public hearing, and recommendation to 
 the city council. The council may not enact a rezoning amendment until the 
 planning and zoning commission has held a public hearing and made its  
 recommendation to the city council, or has made a final vote on the matter 
 without obtaining a majority, on the zoning or rezoning of the property. 
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(e) Action by the planning and zoning commission. The planning and zoning 
 commission shall cause such study and review to be made as advisable and 
 required, shall give public notice and hold a public hearing as provided by state 
 law, and shall recommend to the council such action as the planning and zoning 
 commission deems proper… 

 

Comprehensive Plan Text 

 

 
 

The subject site is in the “New Settlement” land use district. The proposed zoning 
districts are conditional in the "New Settlement” district. While the “A” district is not 
technically considered in this part of the City, the temporary zoning of “A” will be 
applied to the southern portion of the property, until the time the owner wishes to 
develop. 
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New Settlement Community 

 

Recommended Zoning Categories: O/I 

Conditional Zoning Categories: E, R-1-A, R-1-1, R-1-2, R-1-3, R-1-C, R-1-T, R-2, T/U, UE, NC, 
CC, MXD, R/S, W 

 
New Settlement Community District 
 
‘Character’:   

 

The New Settlement District is comprised primarily of farm fields and new residential 
developments that are being carved out of former farm fields in an area that stretches 
across the city’s southern-most region, from Old Stagecoach Road on the west, across I-
35 toward the east, to the western border of the Plum Creek Riparian Landscape.  The 
character of the district is as diverse as the district is expansive, as the New Settlement 
District spans the largest portion of the southern region of Kyle.  For this reason, owing to 
such a diverse cross-section of Kyle’s landscape, the character of the district is defined 
more by the function of the streets and neighborhoods that serve any particular block 
being examined, and less by the multiple landforms characteristic of the region as a 
whole.  Northwest to southeast roadway patterns are strong, while northeast to 
southwest connections are lacking.  Traditional residential enclaves predominate in the 
New Settlement District, aggregated in neighborhoods of unique housing forms.    Some 
landscapes are bisected by I-35, others are permeated by feeder creeks and tributaries 
which should require heightened standards for physical development going forward.  The 
region is dominated by legacy agricultural lands which feature old growth stands of trees 
and sparse one-family residences.  However, there are areas experiencing significant 
development pressures to fulfill the current need for single family residential, and with 
few barriers to development, the region is growing popularity for new housing, held back 
in the western region by the large portion of the district being under-served by public 
waste water utilities.  Private and public spaces are clearly separate, with the public 
domain by shared neighborhood amenities and the private domain defined by privatized 
landscapes.  Acreage tracts abound in the Districts, some of which are uniquely suited for 
high turnover, high density retail and service uses by their location close to available 
roadways and wet utilities.  Other properties are not yet ripe for development for their 
location along under-performing roadways, or from being so far removed from sewer 
and/or sufficient water supply.  Public space is not encroached on by private functions.  
The New Settlement District has a lower density and intensity of development than the 
adjacent Mid-Town District, and the open character of the landscape removed from the 
interstate corridor, should evoke the agricultural heritage of the District.  Physical and 
visual portioning and division of land should be avoided where possible in this District. 

 

‘Intent’:   
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The flat land and large parcel size in the New Settlement District result in a high level of 
development potential, which is beginning to be realized through market-driven demand 
for new housing stock.  The City of Kyle should seek to capitalize on this “developability”, 
while emphasizing community amenities, enhancing the neighborhood lifestyle through 
shared spaces, and improving connectivity within and without the District.  The unique 
water features, such as creek ways and detention/retention facilities, in the New 
Settlement District should be utilized as form-giving elements and corridors for 
connections.  Future development will occur along the roadways best suited for access, 
and in the best proximity to the emerging water and wastewater infrastructure expansion 
planned for in the city’s capital improvement plan.  Use patterns should be established 
that complement residential development and facilitate beneficial land use transitions.  
In this way, the New Settlement District should serve as a transition between the higher 
intensity of use within the core Districts and the low intensity of use of the Farm District. 
 

 

 

Analysis 

 

The subject property is located approximately halfway between Old Stagecoach Road & 
IH-35 on Roland Lane. Roland Lane runs in a northwest to southeast direction, is 
bounded by Old Stagecoach Road to the west and IH-35 to the east. Except for the 
Paramount subdivision to the northeast (R-1-A zoning), all of the surrounding properties 
are rural in nature, with a scattering of homes, and multiple wedding and event venues. 
Approval of the adjacent Paramount project will partially serve as a development catalyst 
for this part of the city (the other being the South Side Wastewater Line project). 

 

Per the “Character” section of the “New Settlement” land use district, development 
patterns happen at smaller scale, or on a per parcel level.  This is due to the expansive 
size of the “New Settlement” land use district (encompassing both sides of IH-35). Types 
of development are decided per availability of utilities, existing surrounding land forms, 
and natural landscapes/topography. For the portion of the parcel taking access from 
Roland Lane, the parcel is far enough away from high visibility corridors and is expected 
to be some form of housing. The western edge will be zoned “Community Commercial” 
as this area will flank the future FM 110 Bypass (in design by Hays County).  

 

The “CC” zoning district is intentionally designed for commercial development in 
transition areas.  It tends to fit best at the edge of residential areas, along streets or 
roads with higher traffic counts. The “CC” district will provide local goods and services 
for the surrounding residents, but not allow uses such as car dealerships, big box retail, 
or other potentially unwanted land uses.  The district also has certain architectural style 
requirements, that help it fit into adjacent residential areas. 
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The “Intent” portion of the land use district reflects the topographically “flat” area of the 
City of Kyle.  Residential development typically considers flat or land with shallow 
gradients as ideal locations to construct projects.  This helps save costs across the board, 
which is then past on to families when purchasing homes.  

 

Regarding infrastructure, water is readily available. Wastewater (sewer) services will be 
constructed/extended offsite to the south, to intersect with the Southside Wastewater 
project on Old Post Road. The project is also expected to make drainage improvements 
at Roland Lane, as well as build a portion of the Vybe trail internal to the property. 

 

As part of the permitting process, the residential project will be required to receive pre-
approvals related to site design, street trees, pocket parks, etc., as required per the 
Residential Style Guide.  It will also have to follow standard subdivision design to 
account for properly built streets, stormwater detention, water and wastewater 
infrastructure, etc.  

 

As the project is currently undergoing annexation, a development agreement relating 
to infrastructure is being drafted. The agreement along with annexation and zoning is 
expected to be approved on May 17, 2022. 

 

Recommendation 

   

At the May 10, 2022 Planning & Zoning Commission meeting, the Commission voted 7-
0, recommending approval of the zoning request. The vote was conditioned to require 
full annexation prior to zoning approval by Council. Staff supports the rezoning request 
and asks the Mayor & Council to approve the request. 
   
_________________________________________________________________  
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February 17, 2022 

 

City of Kyle Planning Department 

100 W. Center Street 

Kyle, TX  78640 

 

RE: Zoning Request Letter 

       Bullock Tract 

       1111/1113 Roland Lane 

       Kyle, Texas 78640 

 

The purpose of this letter is to request a zoning change for a multi-faceted development that will 

encompass 87.694 acres of the total 119.703-ac tract. The proposed development includes the following 

proposed uses: single family, multifamily, commercial, and mixed use. The proposed development is 

87.694 acres located south of Roland Lane, about 2,600 feet west of the intersection with I-35. The 

request is to change from the current zoning, Agricultural (A) District, to Residential Condominium (R-1-

C), Single-Family Residential 2 (R-1-2), Single-Family Residential 3 (R-1-3), and Community Commercial 

(CC). The portion of the total 119.703 ac tract that will not be developed (32.009 acres) shall remain 

Agricultural zoning. Associated acreage allocations per zoning is shown in the table below. 

 

Current Zoning Requested Zoning Total Acreage # of Lots 

Agricultural (A) R-1-C 30.565 174 

Agricultural (A) R-1-3 26.322 101 

Agricultural (A) R-1-2 19.130 51 

Agricultural (A) CC 11.677 NA 

Agricultural (A) Agricultural (A) 32.009 NA 

 

Please see enclosed land plan and zoning exhibit for more details. 

Thank you, 

 

 

Edward Coster Bullock, Jr. 

1111/1113 Roland Lane 

Kyle, TX  78640 
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BGE, Inc.
101 West Louis Henna Blvd, Suite 400, Austin, TX 78728
Tel: 512-879-0400 ● www.bgeinc.com
TBPELS Licensed Surveying Firm No. 10106502

Copyright  2022
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ORDINANCE NO. ______________ 

 

AN ORDINANCE AMENDING CHAPTER 53 (ZONING) OF THE CITY OF KYLE, TEXAS, 

FOR THE PURPOSE OF REZONING APPROXIMATELY 87.694 ACRES OF LAND FROM 

‘A’ (AGRICULTURE) TO ‘R-1-C’ (RESIDENTIAL CONDOMINIUM, 30.565 ACRES), ‘R-1-

3’ (SINGLE FAMILY RESIDENTIAL – 3, 26.322 ACRES), ‘R-1-2’ (SINGLE FAMILY 

RESIDENTIAL – 2, 19.130 ACRES) & ‘CC’ (COMMUNITY COMMERCIAL, 11.677 ACRES) 

FOR PROPERTY LOCATED AT 1111 & 1113 ROLAND LANE, IN HAYS COUNTY, TEXAS; 

AUTHORIZING THE CITY SECRETARY TO AMEND THE CITY OF KYLE CODE OF 

ORDINANCES SO AS TO REFLECT THIS CHANGE; PROVIDING FOR PUBLICATION 

AND EFFECTIVE DATE; PROVIDING FOR SEVERABILITY; AND ORDAINING OTHER 

PROVISIONS RELATED TO THE SUBJECT MATTER HEREOF; FINDING AND 

DETERMINING THAT THE MEETING AT WHICH THIS ORDINANCE WAS PASSED 

WAS OPEN TO THE PUBLIC AS REQUIRED BY LAW. 

 

NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF 

KYLE, TEXAS, THAT: 

 

 SECTION 1. That the zoning district map of the City of Kyle adopted in Chapter 53 (Zoning) 

be and the same is hereby amended to rezone approximately 87.694 Acres from ‘A’ (Agriculture)  to 

‘R-1-C’ (Residential Condominium, 30.565 acres), ‘R-1-3’ (Single Family Residential – 3, 26.322 

acres), ‘R-1-2’ (Single Family Residential – 19.130 acres) & ‘CC’ (Community Commercial, 11.677 

acres) for property located at 1111 & 1113 Roland Lane, Hays County, Texas and the property location 

map labeled ‘Exhibit 1’. 

 

 SECTION 2. That the City Secretary is hereby authorized and directed to designate the tract 

of land zoned herein, as such on the zoning district map of the City of Kyle, as shown in ‘Exhibit 1’ 

and by proper endorsement indicate the authority for said notation.  

 

 SECTION 3.  The metes & bounds and survey are attached as ‘Exhibit 2’. 

 

 SECTION 4. If any provision, section, sentence, clause, or phrase of this Ordinance, or the 

application of same to any person or set of circumstances is for any reason held to be unconstitutional, 

void or invalid (or for any reason unenforceable), the validity of the remaining portions of this 

Ordinance or the application to such other persons or sets of circumstances shall not be affected hereby, 

it being the intent of the City Council of the City of Kyle in adopting this Ordinance, that no portion 

hereof or provision contained herein shall become inoperative or fail by reason of any 

unconstitutionality or invalidity of any other portion or provision.  

 

 SECTION 5. This Ordinance shall be published according to law and shall be and remain in 

full force and effect from and after the date of publication. 

 

 SECTION 6. It is hereby officially found and determined that the meeting at which this 

ordinance was passed was open to the public as required by law. 
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READ, CONSIDERED, PASSED AND APPROVED ON FIRST READING by the City Council 

of Kyle at a regular meeting on the ______ day of _________, 2022, at which a quorum was present 

and for which due notice was given pursuant to Section 551.001, et. Seq. of the Government Code. 

 

READ, CONSIDERED, PASSED AND APPROVED ON SECOND AND FINAL READING by 

the City Council of Kyle at a regular meeting on the ______day of ________, 2022, at which a quorum 

was present and for which due notice was given pursuant to Section 551.001, et. Seq. of the 

Government Code. 

 

 

APPROVED this _________day of ____________, 2022. 

 

 

 

ATTEST: 

 

 

__________________________________                               _________________________________ 
Jennifer Holm, City Secretary      Travis Mitchell, Mayor 
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Exhibit 1 

Zoning Map 
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Exhibit 2 

SUBJECT PROPERTY DESCRIPTION 

+/- 119.703 Acres 

 

 

Item # 12



 

 

 

 

 

 

Item # 12



 

 

 

 

 

 

 

 

Item # 12



 

 

Item # 12



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Item # 12



 

 

 

 

Exhibit B 
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CITY OF KYLE, TEXAS 
Hillside Terrace Development LLC

- Zoning (Z-21-0090)

Meeting Date: 6/7/2022
Date time:7:00 PM

Subject/Recommendation: (Second Reading) An ordinance amending Chapter 53 (Zoning) of the City of Kyle,
Texas, for the purpose of rezoning approximately 259 acres of land from Agriculture 'A'
to Planned Unit Development 'PUD' for property located at 5260 Hillside Terrace, in
Hays County, Texas.  (Hillside Terrace Development LLC - Zoning - Z-21-0090) ~ Will
Atkinson, Senior Planner
 
Planning and Zoning Commission voted 7-0 to recommend approval the request
contingent on full annexation.
 
City Council voted 6-0 to approve on first reading on 5/17/2022.

Other Information: See attached.

Legal Notes: N/A

Budget Information: N/A

ATTACHMENTS:
Description
Staff Report

Zoning Ordinance

Landowner Authorization Form

Franchise Tax Account Status - 2

Deed- FM 2001

Deed - Hillside Terrace #1

Deed - Hillside Terrace #2
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_______________________________________________Petition No.  Z-21-0090 
   
 Property Location 5260 Hillside Terrace, Buda, TX 78640 
 
 Owner    Hillside Terrace Development, LLC 

Terry LaGrone 
2100 Northland Drive, Austin, TX 78756 
 
Rio Oso Holdings, LLC 
Todd Burek 
22711 Fossil Park, San Antonio, TX 78261 

      
 Agent     McLean & Howard LLP 
     Jeffrey Howard 
     901 S. MoPac Expy, Bldg II, Ste. 225 
     Austin, TX 78746 
 
Request Rezone 259 - Acres “A” (Agriculture) to “PUD” 

(Planned Unit Development) 

 
 

Vicinity Map  
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Site Description 

The site is located at 5260 Hillside Terrace, Buda, TX. The parcel is not yet fully annexed, 
but will be on May 17, 2022. At this time zoning will also be assigned. 5260 Hillside Terrace 
is a combination of two parcels with a total of 259-acres. It is entirely surrounded by a 
mix of residential uses that are also in the City’s Extra-Territorial Jurisdiction. 

 

The applicant seeks to rezone the property from “A” (Agriculture) to “PUD” (Planned Unit 
Development - R-1-A & RS). 

 

Current Zoning 

Zoning will be in place following City Council final vote of annexation on May, 17, 2022. 

 

 

Sec. 53-36. - Agricultural district A. 

The permitted uses in the agricultural district A allow farming, ranching, pasturage, 
detached single-family residences and related accessory structures, on a minimum one 
acre tract. Parks, playgrounds, greenbelts and other public recreational facilities, owned 
and/or operated by the municipality or other public agency are permitted. 

(Ord. No. 438, § 23, 11-24-2003) 

 
 
Requested Zoning 
 
 
R-1-A (Single Family Residential Attached) 
 
 
Sec. 53-111. - Purpose and permitted uses. 
 

The single-family attached district R-1-A, garden home allows attached single-family 
structures with a minimum of 1,000 square feet of living area per dwelling unit and 
permitted accessory structures on a minimum lot size of 4,800 square feet. There shall 
be no more than 6.8 houses per buildable acre. The single-family attached residences 
authorized in this zoning district include those generally referred to as garden homes, 
paired homes, patio homes and zero lot line homes. Additionally, single family detached 
structures are permitted in this district as a conditional use, as provided in V.T.C.A., Local 
Government Code ch. 211; provided that a conditional use permit may only be approved 
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after a public hearing is held by the city council after having received a report and 
recommendation from the planning and zoning commission concerning the effect of the 
proposed use on the adjacent and neighboring properties and neighborhoods. 

(Ord. No. 438, § 27(a), 11-24-2003; Ord. No. 438-35, § 3(a), 8-2-2005; Ord. No. 928 , § 
1(Exh. A), 1-17-2017) 

 

 

RS (Retail Services District) 

Sec. 53-480. - Purpose and permitted uses. 

This district allows general retail sales of consumable products and goods within 
buildings of products that are generally not hazardous and that are commonly 
purchased and used by consumers in their homes, including most in-store retail sales of 
goods and products that do not pose a fire or health hazard to neighboring areas, e.g., 
clothing, prescription drugs, furniture, toys, hardware, electronics, pet supply, variety, 
department, video rental and antique stores, art studio or gallery, hobby shops and 
florist shops., and the retail sale of goods and products (in the following listed use areas) 
to which value has been added on site, including sales of goods and services outside of 
the primary structure as customary with the uses specifically listed, and the following: 
Any use permitted in CBD-1 or CBD-2 and RS districts as provided in section 53-1230. 

(Ord. No. 438, § 42(a), 11-24-2003) 

 

Conditions of the Zoning Ordinance 

Sec. 53-1205 Amendments 

(d) Referral of amendment to planning and zoning commission.  Upon its own motion, a 
request by the planning and zoning commission, or the receipt of an administratively 
complete petition and application to zone or rezone a lot, tract  or parcel of land, 
which petition and application has been examined and approved as to form by the 
city manager, shall be referred to the planning and zoning commission for 
consideration, public hearing, and recommendation to the city council. The council 
may not enact a rezoning amendment until the planning and zoning commission has 
held a public hearing and made its recommendation to the city council, or has made 
a final vote on the matter without obtaining a majority, on the zoning or rezoning of 
the property. 

(e) Action by the planning and zoning commission. The planning and zoning  commission 
shall cause such study and review to be made as advisable and required, shall give 
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public notice and hold a public hearing as provided by state law, and shall recommend 
to the council such action as the planning and zoning commission deems proper… 

 

 
 

Comprehensive Plan Text 

 

The subject site is located primarily in the “Transitional Settlement” District. The R-1-A 
and RS zoning districts are recommended conditionally in the “Transitional Settlement” 
District. The “Heritage Community” District will not be considered as this portion to be 
rezoned is floodplain. 

 

Current Land Use Chart 

 

Transitional Settlement District 

 

Recommended Zoning Categories: R-1-1, A, C/M, UE 

Conditional Zoning Categories: R-1-2, R-1-3, R-1-A, R-1-C, R-1-T, R-2, R-3-1, R-3-2, R-3-3, 
W, NC, CC, HS, E, M-2, M-3, R/S, RV, T/U 
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Transitional Settlement District 

 

‘Character’:  

 

The Transitional Settlement District is primarily located outside of the Kyle corporate 
limits, in an area of the city not served by Kyle water and wastewater service. The district 
should provide an area for low density housing in the suburban built form, serviced by 
private wastewater treatment plants, while still preserving its rural landscape heritage. 
This area of Kyle has received relatively little development pressure to date, due in large 
part to the increased developmental costs associated with establishing all new 
infrastructure. Kyle must be prepared to guide and direct development to the extent 
possible through the management of land divisions and enabling private wastewater 
treatment facilities. 

 

‘Intent’:  

 

Close to I-35 and generally well-serviced by east-west roads (Windy Hill Road/County 
Road 131) and north-south roads (FM 2001), the District is not yet suited to 
accommodate commercial and industrial uses, at least those that are higher water users 
or high wastewater producers. The intention of this district is to assemble large acreage 
tracts of land for suburban-form neighborhoods, utilizing best management practices of 
low-impact development and particular sensitivity to the lack of public infrastructure to 
service the district. Opportunities should be provided for single family residential 
housing in close proximity to transportation corridors, thereby reducing travel demand 
on local streets, while still creating affordable housing solutions. The District should be 
designed to capture regional employment-oriented development opportunities with 
growth towards Hwy 21, SH 45 and SH 130 wherever possible. These employment 
opportunities must transition the surrounding residential land uses, both within and 
outside of the District, to order to prevent conflict with the surrounding community 
fabric and preclude the continued growth of residential land uses.   

 

Analysis 

 

The subject property is primarily sited within the “Transitional Community” District, with 
two primary access points, one on Hillside Terrace and the other on FM 2001. The 
applicant is requesting a rezoning to a Planned Unit Development (PUD). The 259-acres 
will have 1.7-acres of commercial (RS) internal to the site, to be relatively equidistant to 
most of the project. The remaining 257.3-acres will have R-1-A zoning (Single Family 
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Residential Attached). The applicant is requesting detached residential as allowed per 
Sec. 53-111. 

 

The 259-acre site is currently undergoing annexation, with the second read of the 
annexation ordinance on May 17, 2022. There will also be a development agreement 
associated with the project, to further enshrine development standards for the project. 
The attached concept plan shows the layout of the project, with a mix of 40’ wide, alley 
loaded residential, 50’ non-alley loaded residential, the commercial area, a Vybe node 
and an extensive public park with Vybe trail and multiple private maintained parks. Please 
also see the proposed PUD standards, that will also be incorporated into the development 
agreement. 
 

While the primary entrances are at Hillside Terrace and FM 2001, there will also be 
multiple secondary entrances (Suffield Drive extension (City TMP) and 3 southern 
connections to the Shadow Creek neighborhood). The developer will build a portion of 
the northern connection of Shadow Creek Blvd, per both the City’s and County’s 
Transportation Master Plan. Water will be served by Goforth SUD, wastewater will be 
served by Windy Hill Utility Company. Following approval of the rezoning, the site will be 
expected to comply with all regulations relating to platting, site plan and building permits. 

 

Recommendation 

   

At the May 10, 2022 Planning & Zoning Commission meeting, the Commission voted 7-
0 to recommend approval of the zoning, following full annexation. Staff supports the 
rezoning from “A” (Agriculture) to “PUD” (Planned Unit Development)” for the 259-acre 
property, and asks the Mayor & Council to vote to approve the rezoning request.  

  _________________________________________________________________  
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ORDINANCE NO. ______________ 

 

AN ORDINANCE AMENDING CHAPTER 53 (ZONING) OF THE CITY OF KYLE, TEXAS, 

FOR THE PURPOSE OF REZONING APPROXIMATELY 259 ACRES OF LAND FROM 

AGRICULTURE ‘A’ TO PLANNED UNIT DEVELOPMENT ‘PUD’ FOR PROPERTY 

LOCATED AT 5260 HILLSIDE TERRACE, IN HAYS COUNTY, TEXAS; AUTHORIZING 

THE CITY SECRETARY TO AMEND THE CITY OF KYLE CODE OF ORDINANCES SO 

AS TO REFLECT THIS CHANGE; PROVIDING FOR PUBLICATION AND EFFECTIVE 

DATE; PROVIDING FOR SEVERABILITY; AND ORDAINING OTHER PROVISIONS 

RELATED TO THE SUBJECT MATTER HEREOF; FINDING AND DETERMINING THAT 

THE MEETING AT WHICH THIS ORDINANCE WAS PASSED WAS OPEN TO THE 

PUBLIC AS REQUIRED BY LAW. 

 

NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF 

KYLE, TEXAS, THAT: 

 

 SECTION 1. That the zoning district map of the City of Kyle adopted in Chapter 53 (Zoning) 

be and the same is hereby amended to rezone approximately 259 acres of land from Agriculture ‘A’ to 

Planned Unit Development ‘PUD’ for property located at 5260 Hillside Terrace, Hays County, Texas 

and the property location map labeled ‘Exhibit A’. 

 

 SECTION 2. That the City Secretary is hereby authorized and directed to designate the tract 

of land zoned herein, as such on the zoning district map of the City of Kyle, as shown in ‘Exhibit A’ 

and by proper endorsement indicate the authority for said notation.  

 

 SECTION 3.  The associated PUD standards and concept plan are attached as ‘Exhibit B’, and 

the PUD standards will control over portions of City of Kyle development code where such standards 

vary from the City of Kyle requirements. 

 

 SECTION 4. If any provision, section, sentence, clause, or phrase of this Ordinance, or the 

application of same to any person or set of circumstances is for any reason held to be unconstitutional, 

void or invalid (or for any reason unenforceable), the validity of the remaining portions of this 

Ordinance or the application to such other persons or sets of circumstances shall not be affected hereby, 

it being the intent of the City Council of the City of Kyle in adopting this Ordinance, that no portion 

hereof or provision contained herein shall become inoperative or fail by reason of any 

unconstitutionality or invalidity of any other portion or provision.  

 

 SECTION 5. This Ordinance shall be published according to law and shall be and remain in 

full force and effect from and after the date of publication. 

 

 SECTION 6. It is hereby officially found and determined that the meeting at which this 

ordinance was passed was open to the public as required by law. 
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READ, CONSIDERED, PASSED AND APPROVED ON FIRST READING by the City Council 

of Kyle at a regular meeting on the ______ day of _________, 2022, at which a quorum was present 

and for which due notice was given pursuant to Section 551.001, et. Seq. of the Government Code. 

 

READ, CONSIDERED, PASSED AND APPROVED ON SECOND AND FINAL READING by 

the City Council of Kyle at a regular meeting on the ______day of ________, 2022, at which a quorum 

was present and for which due notice was given pursuant to Section 551.001, et. Seq. of the 

Government Code. 

 

 

APPROVED this _________day of ____________, 2022. 

 

 

 

ATTEST: 

 

 

__________________________________                               _________________________________ 
Jennifer Holm, City Secretary      Travis Mitchell, Mayor 
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Exhibit 1 

PUD Zoning Map 
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Exhibit 2 

PUD Standards 
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Exhibit A 

Concept Plan 
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Exhibit B 

Local Street Cross Section 
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LANDOWNER AUTHORIZATIONAND AFFIDAVIT OF OWNERSHIP 

SUBJECT PROPERTY INFORMATION 
Subdivision Name, Block, Lot, or legal description if not subdivided: _All that certain area of land being 
82.951 acres, more or less, situated in the Jessie B. Eaves Survey, Abstract 166, Hays County, Texas, and  
being that same property described in a deed dated August 6, 2018 to Rio Oso Holdings. LLC as recorded 
in Document No. 1828156, Official Public Records of Hays County, Texas  

# of lots (if subdivided): 	  # of acres: _82.951  

Site APN/Property ID #(s): 	R162775  

Location:  FM 2OO1north of Windy Hill Road 	County: 	Hays County  

Development Name: 	  

OWNER 
Company/Applicant Name:  Rio Oso Holdings LLC 

Authorized Company Representative (if company is owner): Todd Riirek 

Type of Company and State of Formation: a Texas limited liability company 

Title of Authorized Company Representative (if company is owner): Member 

Applicant Address: 22711 Fossil Park, San Antonio, TX 78261 

Applicant Fax: 	  

Applicant Phone: 	  

Applicant/Authorized Company Representative Email: 

APPLICANT REPRESENTATIVE 
Check one of the following: 

	 I will represent the application myself or 

I hereby designate  Jeffrey Howard. McLean & Howard LLP 	(name of project representative) 
to act in the capacity as the agent for filing, processing, representation, and/or presentation of this 
development application. The designated agent shall be the principal contact person for responding to all 
requests for information and for resolving all issues of concern relative to this application. 

I hereby certify that the above-named owner is the rightful owner of the Property. I am either the owner of 
the property identified above or a partner/manager/officer/director/member of the company who is 
authorized to act on behalf of the company. I further certify that the information provided herein and in the 
application for the development is true and correct. By signing below, I agree that the City of Kyle (the 
"City") is authorized and permitted to provide information contained within this application, including the 
email address, to the public. 

Page 1 of  
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tat)' ublic s Signature 

Owner's Signature: lk W &M-jp~l  Date:  11 119 /ZoZI 

State of Texas 
	

§ 
§ 

County of Travis 
	

§ 

This instrument was 
Member  

acknowledged before me on 	IS  by  Todd Burek  
of the Rio Oso Holdings LLC, a Texas limited liability company. 

SUBSCRIBED AN9 SWOtN TO before me, this 
the  tj  day ofNo'c€Wtfl20Z1 

 

(Notary Seal) 

My Commis
to 
sion Expires 

PROJECT REPRESENTATIVE 

Representative Name: Jeffrey Howard. McLean & Howard LLP  
Representative Address: 	901 S. MoPac Expy, Bldg II, Suite 225. Austin. Texas 78746  
Representative Phone:  512-328-2008  
Representative Email:  jhoward(mcleanhowardlaw.com   

Representative's Signature: 	 Date: 	  
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1/10/22, 9:59 AM Franchise Search Results

https://mycpa.cpa.state.tx.us/coa/coaSearchBtn# 1/1



Franchise Tax Account Status
As of : 01/10/2022 09:59:31

This page is valid for most business transactions but is not sufficient for filings with the Secretary of State

HILLSIDE TERRACE DEVELOPMENT, LLC

Texas Taxpayer Number 32078020735

Mailing Address PO BOX 17008 AUSTIN, TX 78760-7008

 Right to Transact Business in
Texas ACTIVE

State of Formation TX

Effective SOS Registration Date 02/25/2021

Texas SOS File Number 0803959614

Registered Agent Name GARRETT S. MARTIN

Registered Office Street Address 9111 JOLLYVILLE ROAD, SUITE 111 AUSTIN, TX 78759
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1/10/22, 10:04 AM Franchise Search Results

https://mycpa.cpa.state.tx.us/coa/coaSearchBtn# 1/1



Franchise Tax Account Status
As of : 01/10/2022 10:04:17

This page is valid for most business transactions but is not sufficient for filings with the Secretary of State

RIO OSO HOLDINGS, LLC

Texas Taxpayer Number 32067955362

Mailing Address 22711 FOSSIL PEAK SAN ANTONIO, TX 78261-3022

 Right to Transact Business in
Texas ACTIVE

State of Formation TX

Effective SOS Registration Date 08/01/2018

Texas SOS File Number 0803081864

Registered Agent Name TODD BUREK

Registered Office Street Address 22711 FOSSIL PEAK SAN ANTONIO, TX 78261
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CITY OF KYLE, TEXAS 
Porter Country PID Admin Svcs

P3Works

Meeting Date: 6/7/2022
Date time:7:00 PM

Subject/Recommendation: Approve a professional services agreement with P3WORKS, LLC, Austin, Texas, to
provide Public Improvement District (PID) formation and administration services to the
City of Kyle in association with the Porter Country Public Improvement District PID.
All costs incurred for services under this agreement will be paid through future PID
assessments collected. ~ J. Scott Sellers, City Manager

Other Information:

Legal Notes:

Budget Information: 

ATTACHMENTS:
Description
2022-05-19_P3_KYL_Porter Country PID_Admin_Contract_Draft_v1
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AGREEMENT FOR PUBLIC IMPROVEMENT DISTRICT 

ADMINISTRATION SERVICES 

 

 

This Agreement for Public Improvement District Administration Services (“Agreement”) is entered 

into this ________ day of ___________________, 20__, by and between P3Works, LLC 

(“P3Works”), and the City of Kyle Texas (“City”). 

 

 

RECITALS 

 

WHEREAS, the City Council passed Resolution No. _____ on _____ ___, 20__, approving and 

authorizing the creation of the Porter Country Public Improvement District No. _ ("PID No. _" 

or "District") to finance the costs of certain public improvements for the benefit of property 

within the District; and 

 
WHEREAS, the City may consider issuing bonds to fund certain improvements in the PID 

as authorized by the Public Improvement District Assessment Act, Texas Local 

Government Code, Chapter 372, as amended; and 

 
WHEREAS, the City requires specialized services related to the revision and updating of the 

Service and Assessment Plan ("Service and Assessment Plan"), bond issuance, and the 

administration of the District, as more fully set forth in this Agreement; and 

 
WHEREAS, P3Works has the expertise to properly establish and administer the District and 

ensure compliance with Texas Local Government Code Chapter 372; and 

 
WHEREAS, the City desires to retain P3Works to provide District administration services; 

 

NOW THEREFORE, in consideration of the mutual promises and covenants contained in this 

Agreement, and for good and valuable consideration, P3Works and the City agree as follows: 

 

 

ARTICLE I 

TERM OF AGREEMENT 

 

1.0 The Agreement shall be effective as of its approval by all parties and shall be for a period of 

three (3) years and shall automatically continue on a year to year basis until terminated pursuant to 

Article IV of this Agreement. 

 

 

ARTICLE II 

SERVICES TO BE PROVIDED BY P3WORKS 

 

2.0 The scope and timing of services to be performed by P3Works are set forth in Exhibit A, 

which is attached hereto and incorporated into this Agreement by this reference. 

 

2.1 P3Works agrees that its services pursuant to this Agreement shall at all times be subject to 
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the control and supervision of the City and that nothing in this Agreement shall constitute an 

assignment of any right or obligation of the City under any applicable contract, agreement, or law.  

P3Works shall not represent to any property owner or any other person that it or any of its employees 

are acting as the City or employees of the City. 

 

2.2 No substantial changes in the scope of services shall be made without the prior written 

approval of P3Works and the City. 

 

2.3 P3Works shall supply all tools and means necessary to perform the services and production 

of the work product described in Exhibit A. 

 

 

ARTICLE III 

PAYMENT TERMS AND CONDITIONS 

 

3.0 In consideration for the services to be performed by P3Works, the City agrees to pay 

P3Works the fees for all services and related costs and expenses set forth in Exhibit A, beginning the 

first day of the month following the execution of this Agreement.  Beginning on the February 1 

following the levy of the Assessment and each February 1 thereafter, the fees shall increase by 2%. 

 

3.1 Monthly invoices shall be submitted to the City for work completed.  City agrees to pay the 

amount due to P3Works upon receipt of each invoice. 

 

3.2 Copies of all invoices to P3Works for expenses, materials, or services provided to P3Works 

will accompany the invoice to the City.  P3Works will pass any third-party cost through to the City 

without markup and will not incur any expense in excess of $200 without written consent of the City. 

 

3.3 The only source of payment for P3Works’ fees and services shall be the District or funds 

advanced by the developer.  The City general fund shall never be used to pay for any expenses 

relating to P3Works’ administration of the District.  In the event there is insufficient District funds in 

a given year to pay P3Works’ fees and expenses, P3Works agrees to defer the fees and expenses until 

such time as there are sufficient District funds or funds advanced by the developer. 

 

 

ARTICLE IV 

TERMINATION OF THIS AGREEMENT 

 

4.0 Notwithstanding any other provisions of this Agreement, either party may terminate this 

Agreement at any time by giving sixty (60) days written notice to the other party without penalty and 

without limitation of its right to seek damages.  City shall pay P3Works, within 30 days of such 

termination, all of P3Works’ fees and expenses actually accrued or incurred to and including the date 

of termination, including any amount incurred or accrued in connection with work in progress. 

 

 

ARTICLE V 

GENERAL PROVISIONS 

 

5.0 This Agreement supersedes any and all agreements, including any Original PID 

Administration Agreement, either oral or written, between the parties hereto with respect to rendering 
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of services by P3Works for the City and contains all of the covenants and agreements between the 

parties with respect to the rendering of such services in any manner whatsoever.  Each party of this 

Agreement acknowledges that no representations, inducements, promises, or agreements, orally or 

otherwise, have been made by any party which are not embodied herein and that no other agreement, 

statement, or promise not contained in this Agreement shall be valid or binding. 

 

5.1 This Agreement shall be administered and interpreted under the laws of the State of Texas.  

This Agreement shall not be construed for or against any party by reason of who drafted the 

provisions set forth herein.  If any part of this Agreement is found to be in conflict with applicable 

laws, such part shall be inoperative, null and void insofar as it is in conflict with said laws, but the 

remainder of this Agreement shall remain in full force and effect.  

 

5.2 Neither this Agreement or any duties or obligations under this Agreement may be assigned 

by P3Works without the prior written consent of the City. 

 

5.3 P3Works is a PID Administration firm, does not provide financial advice, and is not an 

Independent Registered Municipal Advisor under the SEC and MSRB Rules, therefore, P3Works 

will request an IRMA Exemption Letter if not already provided on the City’s website, and then will 

provide to the City an IRMA Exemption Acceptance Letter in the general form attached as Exhibit B 

upon execution of the Agreement. 

 

5.4 The waiver by either party of a breach or violation of any provision of this Agreement will 

not operate as or be construed to be a waiver of any subsequent breach thereof. 

  

5.5 Upon acceptance or approval by City, all deliverables prepared or assembled by P3Works 

under this Agreement, and any other related documents or items shall be delivered to City, in hard 

copy and digital format for City use only. All digital data which contains algorithms, formulas, 

methodologies and related content provided to the City by the P3Works shall remain the property of 

the P3Works, and is provided as backup documentation to the deliverables, but shall not be released 

in digital format to any third-parties due to the proprietary nature of the intellectual data.  

 

5.6 The City acknowledges P3Works’ ownership of its software, programs, inventions, know-

how, trade secrets, confidential knowledge, source code, or other proprietary information relating to 

products, processes, services, software, formulas, developmental or experimental work, business 

plans, financial information, or other subject matter (“Confidential Information”) pertaining to the 

business of P3Works.  This Agreement shall not in any way give rise to any requirement or 

obligation for P3Works to disclose or release any Confidential Information. 

 

5.7 The headings and article titles of this Agreement are not a part of this Agreement and shall 

have no effect upon the construction or interpretation of any part hereof.  

 

5.8 Should either party commence any legal action or proceeding against the other based upon 

this Agreement, the prevailing party shall be entitled to an award of reasonable attorney’s fees and 

costs.  

 

5.9 All notices, requests, demands, and other communications which are required to be given 

under this agreement shall be in writing and shall be deemed to have been duly given upon the 

delivery by registered or certified mail, return receipt requested, postage prepaid thereon, as follows: 
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To P3Works: 

 

Mary V. Petty 

Managing Partner 

P3Works, LLC 

9284 Huntington Square, Ste. 100 

North Richland Hills, Texas 76182 

 

To City: 

 

Scott Sellers 

City Manager 

City of Kyle 

100 W. Center Street 

Kyle, Texas 78640 

 

 

 

5.10 The parties hereby warrant that the persons executing this Agreement are authorized to 

execute this Agreement and are authorized to obligate the respective parties to perform this 

Agreement.  A facsimile signature on this Agreement shall be treated for all purposes as an original 

signature. 

 

 

Executed on this ________ day of __________________, 20___: 

 

 

 

P3Works, LLC  

 

BY: ______________________ 

 Mary V. Petty 

Managing Partner 

 

 

 

City of Kyle 

 

 

BY: ______________________ 

 Scott Sellers 

City Manager 
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EXHIBIT A 

SERVICES TO BE PROVIDED 

 

 

PID FORMATION, SERVICE AND ASSESSMENT PLAN PREPARATION, AND BOND 

ISSUANCE SUPPORT SERVICES 

 

Billed at P3Works’ prevailing hourly rates, which are currently as follows: 

 

Title Hourly Rate 
Managing Partner $250 

Vice President $185 
Senior Associate $160 

Associate $135 
Administrative $100 

*P3Works’ hourly rates may be adjusted from time to time to reflect increased costs of labor and/or 

adding/reclassifying titles. Travel times will be billed at hourly rates. 

 

District Due Diligence and Preparation of PID Plan of Finance 

1. P3Works will review project information and in conjunction with the City’s Financial 

Advisor review a plan of finance for the proposed transaction, including  

a) Assessed value schedules, value to lien analysis, and overall structuring to achieve City 

goals and objectives 

b) Identify areas of risk with the City’s Financial Advisor, and solutions to mitigate the 

risks, 

c) Bond sizing and bond phasing by improvement area, 

d) Sources and uses of funds by improvement area, 

e) Debt service schedules, and; 

f) Assessment allocation and associated estimated annual installment by lot type for each 

improvement area. 

 

Preparation of Service and Assessment Plan 

1. P3Works will prepare a complete and final Service and Assessment Plan to be adopted by 

City Council and included in the Official Statement for the Bonds based on the Plan of 

Finance. 

2. P3Works will present the Service and Assessment Plan to City Council and request approval 

of Assessment Roll. 

 

Bond Issuance Support 

1. P3Works will ensure bond documents, including the PID financing agreement, bond 

indenture, and official statement are all consistent with the Service and Assessment Plan. 

2. P3Works will provide ad-hoc analysis as requested by the underwriter in preparation of the 

preliminary official statement. 

 

Participation in Presentations to City Council or other Public Forums 

1. P3Works will prepare and present information as requested to the City Council or any other 

public forum.   
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BASIC DISTRICT ADMINISTRATION SERVICES 

 

If no bonds are sold: 

Monthly Fee = $1,500 beginning the first of the month following execution of this Agreement for the 

first improvement area; and $1,000 per month for each improvement area thereafter. (Proration will 

occur for any partial month if not begun on the 1st day of the month.)  

 

If bonds are sold: 

Monthly Fee amounts will be $2,500 for the first improvement area beginning the first month 

following the issuance of bonds; and $1,250 per month for each improvement area thereafter.   

 

For PIDs that P3Works did not create: Monthly Collection Fees will not begin until the first Annual 

SAP Update is drafted by P3Works and approved by Council, therefore all work completed to that 

point will be billed hourly.  

 

See Section below related to “Consulting Services Relating to Future Improvement Areas and related 

Bond Issuance” for hourly fees if bonds are contemplated. 

 

 

Prepare Annual Service and Assessment Plan Update 

1. If possible, obtain updated construction cost estimates (or actual costs for completed 

facilities) for District improvements, and update service and assessment plan text and tables.   

2. Update service and assessment plan text and tables as necessary to account for any changes 

in development plan or land uses. 

3. Update annual District assessment roll. 

4. Identify parcel subdivisions, conveyance to owners’ associations, changes in land use, and 

any other information relevant to the levy of special assessments. 

5. Review maps of tax parcels to compile/audit list of parcels that are within the District for the 

upcoming bond year.  Classify each parcel pursuant to the approved service and assessment 

plan. 

6. Identify any parcels dedicated to any property types classified as exempt by the service and 

assessment plan. 

7. Update District database with newly subdivided parcels and property type classifications. 

8. Calculate annual special assessment for each parcel.  Verify the sum of annual installments 

for all parcels in the District is sufficient to meet the annual debt service requirement, 

administration expenses, and any provisions for delinquency or prepayment reserves.   

9. Calculate other funds available, such as reserve fund income, capitalized interest, and interest 

income.  Reduce annual assessment based on findings according to approved service and 

assessment plan. 

10. Present preliminary annual assessment roll to City.  Upon approval by City, submit final 

annual assessment roll to County Tax Collector. 

 

Administration of Bond Funds (if bonds are sold) 

1. Review and summarize the account statements for the funds maintained by the trustee.  

Ensure annual special assessment calculation is compliant with Indenture as it relates to each 

fund. 

2. Provide annual summary of all District accounts maintained by Trustee at the time the annual 

service and assessment plan update is performed. 
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Provide Public Information Request Support 

1. If requested, P3Works will respond to any calls and or emails relating to the District.  

P3Works will only provide technical answers relating to the annual assessments or the 

District generally.  P3Works will not provide any commentary on City policy relating to 

PIDs. 

2. If the City receives a notice from a property owner alleging an error in the calculation of any 

matters related to the annual assessment roll for the District, P3Works will review and 

provide a written response to the City.  If a calculation error occurred, P3Works will take 

corrective action as required to correct the error. 

 

Delinquency Management 

1. After the end of the annual assessment installment collection period, P3Works will prepare a 

delinquent special assessment report, which details which parcels are delinquent and the 

amount of delinquency. 

2. P3Works will notify the City what action must be taken relating to delinquent parcels, if any, 

to remain in compliance with the District bond documents. 

 

Website Setup 

1. Prepare for the P3Works website database searchable by property tax ID for use by property 

owners, title companies, mortgage companies, or other interested parties. The search results 

will provide assessment information, including outstanding principal, annual installment 

amount, payment information, and a breakdown of the assessment installment by use 

(principal, interest, reserve fund accounts, administrations, etc.) 

2. Prepare “District Information” page for website. Information will include a background of 

the District formation and bond issuance process, District boundary map, and description of 

improvements. In additions, P3Works will provide a link to District documents.  

 

 

DISTRICT ADMINISTRATION SETUP SERVICES (Required for any existing PID not 

created by P3Works.) 

 

$7,500 One Time Lump Sum Fee  

 

1. P3Works will review the full bond transcript and identify all requirements of the City relating 

to District administration and/or disclosure requirements.  

2. Prepare written summary of all City administration and disclosure requirements.  

3. Prepare calendar of all relevant dates and deadlines for District administration and disclosure 

requirements.  

4. Meet with County Assessor’s office to establish procedure for obtaining parcel information 

for assessment roll.  

5. Meet with County Tax Office to establish procedure to include District assessment roll on 

property tax bill.  

6. Meet with City representatives to finalize policies and procedures relating to District 

Administration.  
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ADDITIONAL DISTRICT ADMINISTRATION SERVICES 

 

Billed at P3Works’ prevailing hourly rates, which are currently as follows: 

 

Title Hourly Rate 

Managing Partner $250 

Vice President $185 

Senior Associate $160 

Associate $135 

Administrative $100 
*P3Works’ hourly rates may be adjusted from time to time to reflect increased costs of labor and/or 

adding/reclassifying titles. Travel will be billed at the hourly rates. 

 

 

Continuing Disclosure Services 

1. P3Works will prepare the form of the annual report as required by the continuing disclosure 

agreements and work with the City and the Developer to complete. 

2. P3Works will request from developer the reports due pursuant to the developer disclosure 

agreement and disseminate these reports pursuant to the disclosure agreement; including 

Seller’s Disclosures. 

3. Upon notification by any responsible party or if P3Works independently becomes aware of 

such knowledge, P3Works will prepare notices of material events covering the events 

enumerated in the disclosure agreements. 

4. P3Works will coordinate with the Trustee to disseminate the annual reports, quarterly reports 

from the developer, and notice of significant events to the Municipal Securities Rulemaking 

Board (MSRB) and any other parties required in the continuing disclosure agreement. 

 

Developer Payment Request Administration  

1. P3Works will review all developer payment requests to ensure the request complies with the 

PID Financing Agreement, the District service and assessment plan, and any other relevant 

provisions contained in the District documents. 

2. P3Works will audit the developer payment request to ensure there is proper backup 

documentation and that the accounting is accurate. 

3. P3Works will coordinate with the City’s designated representative to ensure the 

improvements were built to the standards of the accepting governing body. 

4. P3Works will ensure improvements to be dedicated are free and clear of all liens and 

encumbrances.  

 

Consulting Services Relating to Future Improvement Areas and related Bond Issuance (to be paid 

from Developer funds advanced to City) 

1. P3Works will update the Service and Assessment Plan to comply with Bond documents. 

2. P3Works will prepare an updated Assessment Roll including the future Improvement Area 

3. P3Works will coordinate with City’s bond counsel, financial advisor, and the bond 

underwriter to ensure the Bonds and all related documents are in compliance with State Law. 

4. P3Works will prepare any additional reports or analyses as needed to successfully issue the 

Bonds.   
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EXHIBIT B 

IRMA EXEMPTION LETTER 

 

 
 

 

 

 

 

 

 

May 19, 2022 
 
Scott Sellers 
City Manager 
100 W. Center Street 
Kyle, Texas 78640 
 
RE: IRMA Exemption/Acceptance Letter 
 
To Whom It May Concern:  
 
We have received your written representation, dated _________ , 20__, that the City of Kyle (the 

"City") has engaged and is represented by ________________, an independent registered 

Municipal Advisor (“IRMA”). In accordance with Section 15Ba1-1(d)(3)(vi) of the Securities 

Exchange Act of 1934  (“Securities Exchange Act”), we understand and intend for the City to rely 

on IRMA's advice in evaluating recommendations brought forward by P3Works, LLC that 

constitute “advice” as defined in the Securities Exchange Act (“IRMA Exemption”). 

Furthermore, P3Works, LLC has conducted reasonable due diligence and is confirming that to the 

best of our knowledge, the IRMA is independent from P3Works, LLC, that P3Works, LLC is not a 

municipal advisor and is not subject to the fiduciary duty to municipal entities that the Security 

and Exchange Act imposes on municipal advisors, and that P3Works, LLC has a reasonable basis 

for relying on the IRMA Exemption. We will advise you, in writing, if we become aware of any 

changes.  

P3Works, LLC provides PID Administration as consult services to Cities and Counties. 

As required by the relevant sections of the Securities Exchange Act regarding Municipal Advisors, 

we are informing your identified IRMA of these facts. 

P3Works, LLC. 

9284 Huntington Sq. 

Suite 100 

North Richland Hills,  

Texas 76182 

 

Mary V. Petty 

Managing Partner 

+1.817.393-0353 Phone 

Admin@P3-Works.com 
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Mary V. Petty 

Managing Partner 

P3Works, LLC 

 

 

 

 

 

Jon Snyder 

Managing Partner 

P3Works, LLC 
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CITY OF KYLE, TEXAS 
Acceptance of Talavera Phase 1

Subdivision

Meeting Date: 6/7/2022
Date time:7:00 PM

Subject/Recommendation: Approval of a Resolution of the City Council of the City of Kyle, Texas accepting the
Talavera Phase 1 Subdivision improvements; finding and determining that the meeting at
which this Resolution is passed was noticed and is open to the Public as required by law.
~ Leon Barba, P.E., City Engineer

Other Information: A final walk-through was completed on May 10, 2022. The punch list items have been
completed on the project. The street, drainage, and wastewater improvements have been
completed in substantial accordance with the City's requirements. Record drawings have
been provided to the City.
 
A Maintenance Bond has been provided for a period of two (2) years.

Legal Notes: N/A

Budget Information: N/A

ATTACHMENTS:
Description
Acceptance Package
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CITY OF KYLE, TEXAS 
Authorization to Apply, Auth Rep

DR-4485 Resolution

Meeting Date: 6/7/2022
Date time:7:00 PM

Subject/Recommendation: Approve a Resolution of the City of Kyle, Texas, Authorizing the submission of a
Hazard Mitigation Assistance Grant Application for DR-4485, appointing the city
manager as the chief executive officer and authorized representative to act in all matters in
connection with the FEMA mitigation grants. ~ James R. Earp, Assistant City Manager

Other Information:

Legal Notes:

Budget Information: 

ATTACHMENTS:
Description
Resolution -Authorization to Apply, Auth Rep DR-4485
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RESOLUTION NO.    
 

A RESOLUTION OF THE CITY OF KYLE, TEXAS, AUTHORIZING THE 

SUBMISSION OF A HAZARD MITIGATION ASSISTANCE GRANT 

APPLICATION FOR DR-4485, APPOINTING THE CITY MANAGER AS 

THE CHIEF EXECUTIVE OFFICER AND AUTHORIZED 

REPRESENTATIVE TO ACT IN ALL MATTERS IN CONNECTION 

WITH THE FEMA MITIGATION GRANTS.   

WHEREAS, The City is considering the submission of FEMA Hazard Mitigation Assistance grant 

application for funds for critical facility generators; and   

WHEREAS, FEMA Mitigation Fund applicants are required to appoint an official to act as the 

Authorized Representative in all matters in connection with the Mitigation Grants. 

NOW, THEREFORE BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF 

KYLE, TEXAS: 

Section 1. That the City is authorizing the submission of an application for FEMA’s Hazard 

Mitigation Assistance Grant Program; and 

Section 2. That the city manager be appointed the Chief Executive Officer and Authorized 

Representative  to act on behalf of the City in all matters in connection with the FEMA Mitigation 

Grants. 

 

 PASSED AND ADOPTED this ______ day of _____________, 2022. 

 THE CITY OF KYLE, TEXAS 

 

   

 Travis Mitchell, Mayor 

ATTEST: 

 

  

Jennifer Holm, City Secretary 
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CITY OF KYLE, TEXAS 
Committing Matching Funds -

Generator Grant

Meeting Date: 6/7/2022
Date time:7:00 PM

Subject/Recommendation: Approve a Resolution of the City of Kyle, Texas, Committing the City of Kyle to
provide local matching funds to secure and complete the FEMA Hazard Mitigation Grant
Projects. ~ James R. Earp, Assistant City Manager

Other Information:

Legal Notes:

Budget Information: 

ATTACHMENTS:
Description
Resolution - Funding Commitment - Kyle
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RESOLUTION NO.     

A RESOLUTION OF THE CITY OF KYLE, TEXAS, COMMITTING THE 

CITY OF KYLE TO PROVIDE LOCAL MATCHING FUNDS TO SECURE 

AND COMPLETE THE FEMA HAZARD MITIGATION GRANT 

PROJECTS.   

 

WHEREAS, the City has applied for FEMA Hazard Mitigation Assistance funds to provide the 

City with funding to complete the proposed critical facility generator mitigation project. 

NOW, THEREFORE BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY 

OF KYLE, TEXAS, THAT: 

1. The City commits to providing the 10% or more local share for the FEMA Hazard Mitigation 

Grant projects.  

2. Should other funds not be available for whatever reason, the City will pay its local share from 

the general fund. 

 

 PASSED AND ADOPTED this ______ day of _____________, 2022. 

 THE CITY OF KYLE, TEXAS 

 

   

 Travis Mitchell, Mayor 

ATTEST: 

 

  

Jennifer Holm, City Secretary 
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CITY OF KYLE, TEXAS 
Hog Trapping

Meeting Date: 6/7/2022
Date time:7:00 PM

Subject/Recommendation: Consider and possible action to approve contract with Lone Star Trapping for feral hog
removal on city-owned property. ~ Kathy Roecker, Stormwater Management Plan
Administrator

Other Information: Lone Star Trapping
John Kortes
De Leon, Texas 76444
254-271-4559
lonestartrapping@gmail.com
$2000 per month
Travel Fee (Per Trip, No More Than 5 Trips Monthly)
If the property is located 50 miles outside of De Leon, Texas, there will be a $50 travel
fee accessed every additional 50 miles beyond that radius. Travel fees will be invoiced
separately per trip. The fee is based one-way and not for a round-trip. You will not be
billed for more than five trips even if the contract requires us to visit the location more
than five times during the contract period. Travel fees are per trap enclosure. If the
contract has multiple traps, then these terms will be enforced for each enclosure.
Insurance information supplied with Agreement
 
 
Trap-N-Hogs
Val Ramirez
280 Sides Lane
Lockhart, TX 78644
512-995-9153
$2000 per month for minimum 3 months, then month-to-month
No Insurance
 
Jay Pruitt
512-581-8999
$2000 per month
No Insurance

Legal Notes: N/A

Budget Information: A Fiscal Note is attached.

ATTACHMENTS:
Description
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Description
Lone Star Trapping Contract

Lone Star Trapping COI

Trap-N-Hogs Agreement

June 2022 Damage Photo

June 2022 Damage Photo
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Hog Removal

Kathy Roecker
City of Kyle, Texas
kroecker@cityofkyle.com
512-738-7227

To: John Kortes
Lone Star Trapping
lonestartrapping@gmail.com

Prepared by:
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About Us
Trusted. Reliable. Effective.
Lone Star Trapping LLC was created to provide property owners an active line of defense against the rapidly
growing feral hog population. Founded in 2015 and co-owned by Wyatt Walton, Blaine Garcia, and John Kortes;
we are fully insured and trusted by many throughout the state of Texas.

Since 2015 we have trapped over 30,000 feral hogs and stopped continued
damages for many different landowners.

In The Press

https://ktxs.com/news/local/feral-hogs-taking-over-the-big-country

https://www.foxnews.com/science/feral-hog-texas-golf-course

https://news4sanantonio.com/news/local/managing-feral-hog-population-a-lot-easier-said-than-done
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How It Works
Successfully removing feral hogs is a science that requires a specific
method of trapping, a technique that we have perfected.

We don't just catch one or two hogs at a time educating the others; we capture the entire sounder (herd). Our
goal as trappers is to eliminate the problem, eliminate the cost of damages, and improve the native wildlife, which
currently competes for food with these nuisance animals.

After setting up the trap, our team of professionals continuously watches the camera for hog activity happening in
real-time. As the hogs enter the trap, we are notified immediately via transmitted cellular signals. Once the entire
group has been counted in the enclosure, a text message is sent, triggering the gate and effectively capturing the
hogs.

Once the animals have been successfully trapped, our team will then perform humane live removal, where
the hogs are loaded into a trailer and transported to a certified Texas holding facility. Because feral hogs can
reproduce at a very rapid pace, it is crucial to remove then entire group eliminating further reproduction within
that habitat.
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Hog Removal Service

Name Quantity Price Total

Feral Hog Removal Services (Agreement Renews Monthly If Not
Canceled Before The Next Billing Period)

1 $2,000 $2,000

• Baiting
• Equipment Setup/Takedown*
• 24/7 Camera Management
• Cellular Triggered Trapping
• Humane Relocation to Certified State Holding Facility

Total $2,000

*Equipment will be setup and taken down at trappers discretion and may not be erected on site for the entire 30
days. It is critical that equipment is introduced slowly to the feral hogs so the process isn't prolonged.

Travel Fee (Per Trip, No More Than 5 Trips Monthly)
If the property is located 50 miles outside of De Leon, Texas, there will be a $50 travel fee accessed every
additional 50 miles beyond that radius. Travel fees will be invoiced separately per trip. The fee is based one-way
and not for a round-trip. You will not be billed for more than five trips even if the contract requires us to visit the
location more than five times during the contract period. Travel fees are per trap enclosure. If the contract has
multiple traps, then these terms will be enforced for each enclosure.

Terms & Conditions
The term of this specific Agreement (the “Term”) will begin at the time of the first site visit and will remain in full
force and effect until terminated by the Client. This Agreement is month-to-month and can be canceled anytime
prior to the next month's billing date.

In the event that either Party wishes to terminate this Agreement, that Party will be required to provide written
notice to the other Party before the next bill period. No refunds will be given after the monthly payment has been
received and the new month of equipment rental begins.

Performance

The Client understands and agrees that upon completion of this Agreement feral hogs may return at any given
time and the Service Provider is not held responsible. The Client also understands and agrees that there is no
guarantee on the removal of any animals due to acts of nature outside of the Service Provider's control. The
Service Provider does guarantee that all steps will be taken to condition and remove the nuisance animal in
accordance with the Agreement.

Compensation
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For the services rendered by the Service Provider as required by this Agreement, the Client will provide
compensation (the “Compensation”) to the Service Provider as follows:

• The service offered to the Client will be performed for a monthly rate of $2000 per trap. Lone Star Trapping, the
Service Provider, will keep full rights to all captured wild hogs. No refunds will be provided to the Client by the
Service Provider, all sales are considered final.

Reimbursement of Expenses

The Service Provider will be reimbursed for the amount of $50 for every additional 50 miles outside De Leon,
Texas. No more than 5 trips will occur within the month of the agreement. This reimbursement will cover all
fuel expenses outside of the 50-mile radius from De Leon. The fee is based one-way and not for a round-trip.
Travel fees are per trap enclosure. If the contract has multiple traps, then these terms will be enforced for each
enclosure.

Confidentiality

Confidential information (the “Confidential Information”) refers to any data or information relating to the business
of the Client which would reasonably be considered to be proprietary to the Client including, but not limited to,
accounting records, business processes, and client records and that is not generally known in the industry of the
Client and where the release of that Confidential Information could reasonably be expected to cause harm to the
Client.

The Service Provider agrees that they will not disclose, divulge, reveal, report or use, for any purpose, any
Confidential Information which the Service Provider has obtained, except as authorized by the Client or as
required by law. The obligations of confidentiality will apply during the term of this Agreement and will survive
indefinitely upon termination of this Agreement.

All written and oral information and material disclosed or provided by the Client to the Service Provider under
this Agreement is Confidential Information regardless of whether it was provided before or after the date of this
Agreement of how it was provided to the Service Provider.

Return of Property

Upon the expiry or termination of this Agreement, the Service Provider will return to the Client any property,
documentation, records, or Confidential Information which is the property of the Client.

Upon the expiry or termination of this Agreement, the Client will return to the Service Provider any property, tools,
cameras, traps, documentation, records, or Confidential Information which is the property of the Service Provider.

Capacity/Independent Contractor

In providing the Services under this Agreement it is expressly agreed that the Service Provider is acting as an
independent contractor and not as an employee. The Service Provider and the Client acknowledge that this
Agreement does not create a partnership or joint venture between them, and is exclusively a contract for service.

Indemnification

Except to the extent paid in settlement from any applicable insurance policies, and to the extent
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permitted by applicable law, each Party agrees to indemnify and hold harmless the other Party,
and its respective directors, stockholders, affiliates, officers, agents, employees, and permitted
successors and assigns against any and all claims, losses, damages, liabilities, penalties, punitive
damages, expenses, reasonable legal fees and costs of any kind or amount whatsoever, which result
from or arise out of any intentional tort of negligence act or omission of the indemnifying party, its
respective directors, stockholders, affiliates, officers, agents, employees, and permitted successors
and assigns that occurs in connection with this Agreement. This indemnification will survive the
termination of this Agreement.

Dispute Resolution

In the event a dispute arises out of or in connection with this Agreement, the Parties will attempt to resolve the
dispute through friendly consultation.

If the dispute is not resolved within a reasonable period then any or all outstanding issues may be submitted to
mediation in accordance with any statutory rules of mediation. If mediation is unavailable or is not successful in
resolving the entire dispute, any outstanding issues will be submitted to final and binding arbitration in accordance
with the laws of the State of Texas. The arbitrator’s award will be final, and judgment may be entered upon it by
any court having jurisdiction within the State of Texas.

Modification of Agreement

Any amendment or modification of this Agreement or additional obligation assumed by either Party in connection
with this Agreement will only be binding if evidenced in writing signed by each Party or an authorized
representative of each Party.

Time of the Essence

Time is of the essence in this Agreement. No extension or variation of this Agreement will operate as a waiver of
this provision.

Assignment

The Service Provider will not voluntarily or by operation of law assign or otherwise transfer its obligations under
this Agreement without prior written consent of the Client.

Entire Agreement

It is agreed that there is no representation, warranty, collateral agreement or condition affecting this Agreement
except as expressly provided in this Agreement.

Enurement

This Agreement will enure to the benefit of and be binding on the Parties and their respective heirs, executors,
administrators and permitted successors and assigns.
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Titles/Headings

Headings are inserted for the convenience of the Parties only and are not to be considered when interpreting this
Agreement.

Gender

Words in the singular mean and include the plural and vice versa. Words in the masculine mean and include the
feminine and vice versa.

Governing Law

It is the intention of the Parties to this Agreement that this Agreement and the performance under this Agreement,
and all suits and special proceedings under this Agreement, be construed in accordance with and governed, to
the exclusion of the law of any other forum, by the laws of the State of Texas, without regard to the jurisdiction in
which any action or special proceeding may be instituted.

Severability

In the event that any of the provisions of this Agreement are held to be invalid or unenforceable in whole or in
part, all other provisions will nevertheless continue to be valid and enforceable with the invalid or unenforceable
parts severed from the remainder of this Agreement.

Waiver

The waiver by either Party of a breach, default, delay or omission of any of the provisions of this Agreement by
the other Party will not be construed as a waiver of any subsequent breach of the same or other provisions.

Item # 18



SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE 

THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN 

ACCORDANCE WITH THE POLICY PROVISIONS.

INSURER(S) AFFORDING COVERAGE

INSURER F :

INSURER E :

INSURER D :

INSURER C :

INSURER B :

INSURER A :

NAIC #

NAME:
CONTACT

(A/C, No):
FAX

E-MAIL
ADDRESS:

PRODUCER

(A/C, No, Ext):
PHONE

INSURED

REVISION NUMBER:CERTIFICATE NUMBER:COVERAGES

IMPORTANT:  If the certificate holder is an ADDITIONAL INSURED, the policy(ies) must be endorsed.  If SUBROGATION IS WAIVED, subject to 

the terms and conditions of the policy, certain policies may require an endorsement.  A statement on this certificate does not confer rights to the 

certificate holder in lieu of such endorsement(s).

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS 

CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES 

BELOW.  THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED 

REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.  

(Per accident)

(Ea accident)

$

$

N / A

SUBR
WVD

ADDL
INSR

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD 
INDICATED.  NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS 
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS, 
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

$

$

$

$PROPERTY DAMAGE

BODILY INJURY (Per accident)

BODILY INJURY (Per person)

COMBINED SINGLE LIMIT

AUTOS

AUTOSAUTOS
NON-OWNED

HIRED AUTOS

SCHEDULEDALL OWNED

ANY AUTO

AUTOMOBILE LIABILITY

Y / N

WORKERS COMPENSATION 

AND EMPLOYERS' LIABILITY

OFFICER/MEMBER EXCLUDED?
(Mandatory in NH)

DESCRIPTION OF OPERATIONS below
If yes, describe under

ANY PROPRIETOR/PARTNER/EXECUTIVE

$

$

$

E.L. DISEASE - POLICY LIMIT

E.L. DISEASE - EA EMPLOYEE

E.L. EACH ACCIDENT

ER
OTH-

TORY LIMITS
WC STATU-

LIMITS(MM/DD/YYYY)
POLICY EXP

(MM/DD/YYYY)
POLICY EFF

POLICY NUMBERTYPE OF INSURANCELTR
INSR

DESCRIPTION OF OPERATIONS / LOCATIONS / VEHICLES  (Attach ACORD 101, Additional Remarks Schedule, if more space is required)

EXCESS LIAB

UMBRELLA LIAB $EACH OCCURRENCE

$AGGREGATE

$

OCCUR

CLAIMS-MADE

DED RETENTION $

$PRODUCTS - COMP/OP AGG

$GENERAL AGGREGATE

$PERSONAL & ADV INJURY

$MED EXP (Any one person)

$EACH OCCURRENCE
DAMAGE TO RENTED

$PREMISES (Ea occurrence)

GENERAL LIABILITY

COMMERCIAL GENERAL LIABILITY

CLAIMS-MADE OCCUR

GEN'L AGGREGATE LIMIT APPLIES PER:

POLICY
PRO-
JECT LOC

CERTIFICATE OF LIABILITY INSURANCE
DATE (MM/DD/YYYY)

CANCELLATION

AUTHORIZED REPRESENTATIVE

ACORD 25 (2010/05) © 1988-2010 ACORD CORPORATION.  All rights reserved.

CERTIFICATE HOLDER

The ACORD name and logo are registered marks of ACORD

Amanda Culver 

10/11/2020

Culver Commercial Insurance Services, LLC 

727 Jones Rd 

Weatherford, TX 76088

Amanda Culver 

817-565-8195

culvercommercialinsurance2@gmail.com

Lone Star Trapping, LLC 

1740 FM 3027

Mineral Wells, TX 76067

Evanston Insurance Company 35378

3EZ5128 9/30/2020 9/30/2021

1,000,000

100,000

5,000

1,000,00

2,000,000

2,000,000

Stillwater c/o CCMC

8360 Via De Ventura BLVD

Suite L-100

Scottsdale, AZ 85258

10/21/2020

Woodmark HOA, Inc.

9591 East Woodmark

Conroe, Texas 77304 

10/26/2020

ADDITIONAL INSURED:
Associa, its wholly-owned subsidiaries and the condominium and property owners associations that they manage are included as an additional insured on 
the general liability policy as their interests may appear solely in regard to work/service performed by the named insured. 

Associa 
c/o ERC: documents@enterpriserc.com 
1820 Preston Park Blvd, Suite 1155
Plano, TX 75093

1,000,000

12/4/2020

Texas A&M- San Antonio 
1 University Way
San Antonio, TX 78224

1/19/2021

Delek US
P.O. Box 1311 
200 Refinery Road 
Big Spring, TX 79721

03/02/2021

Frank Jemison
2347 Country Road  345
Milano, TX 76556

03/26/2021

 
 
 

Spectrum Assocation Management
17319 San Pedro Ave. Ste. 318
San Antonio, TX 78232
 

4/8/2021

 
 
 

 
Lawrence Donohoe
3500 S Lakeview Drive
Gordon, TX 76453

6/18/2021

 

  
 

 
 

Club of Dallas (Momentous Institute
106 E. 10th Street Ste. 200
Dallas, TX 75203

7/17/2021

 
 
 

Signal Energy Constructors 
2034 Hamilton Place Blvd. 4th Floor
Chattanooga, TN 37421 

9/14/2021

 
  

 

Stonewall Estates HOA-AAM, LLC
7315 Stonewall Hill
San Antonio, TX 78256
 
 

11/8/2021

10/11/2021 10/11/2022

Orbital Solar Services, LLC 
5313 Womack Rd 
Sanford, NC 27330

12/20/2021

Culver Commercial Insurance Services, LLC 
3100 N. Oak Ave 
Mineral Wells, TX 76067

Amanda Culver 
817-565-8195

culvercommercialinsurance2@gmail.com

Evanston Insurance Company 35378

Lone Star Trapping, LLC 
1740 FM 3027
Mineral Wells, TX 76067

3EZ5128 10/11/2021 10/11/2022

1,000,000

1,000,000

 
Alabama Licensing Board for General Contractors 
2525 Fairlane Drive
Montgomery, AL 36116

12/20/2021

2/16/2022

OSS JPOW Solar Services, LLC 
5313 Womack Road 
Sanford, NC 27330

02/16/2022
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MEMORANDUM OF AGREEMENT
between

City of Kyle
and

TRAP N HOGS 24/7, DBA VAL RAMIREZ
for

HARVESTING FERAL SWINE on city properties

This Memorandum of Agreement is made and entered into by and between hereinafter referred to as “The City of
Kyle and Trap N Hogs 24/7, Val Ramirez, hereinafter referred to as “TNH” (hereinafter referred to collectively as “the
Parties”). This Agreement is entered into by and between the Parties pursuant to the authority granted in
compliance with the provisions of Parks and Wildlife Code 13.001 and 13.0061.

I. INTRODUCTION AND PURPOSE

WHEREAS, the city of Kyle,desires to remove feral swine, an invasive species not native to Texas, from any and all
city properties,due to their deleterious impacts on native plant  and animal habitats and natural communities and to
ensure visitor safety;

WHEREAS, TNH has been trapping and harvesting (“Harvest” or “Harvesting”) of feral swine for the past 9
years,not native to Texas for the collection and sale of venison and desires to facilitate the removal of feral swine off
city properties  and

WHEREAS, The city of Kyle,will enter a contract with Trap N Hogs 24/7 for 3 months at $2,000 per month and then
enter a per month to month basis there after the first initial 3 months as hog damage is accessed.

NOW THEREFORE, the following are guidelines that must be adhered to throughout the duration of this

Agreement: II. SCOPE OF THE AGREEMENT

A. TPWD and TNH mutually agree that:

1. The Project Coordinators (listed in Section III) will make prior arrangements to establish City and Park
entrance and exiting procedures, authorized trap locations and routes to traps and boundaries, dates and
times to ensure the safety and security of the Park. These locations must be vetted by the park
superintendent to ensure  they will not pose a risk to the natural and cultural resources in the Park.

2. All activities shall be in compliance with TPWD’s State Parks Division Procedure SP-PRO-4.B.3, “Exotic,
Feral and Nuisance Animal Control” and referenced applicable statutes and policies within the procedure,
attached hereto as Attachment A and incorporated herein for all purposes.

3. There are no limits to the numbers of feral swine TNH may harvest. The intent of the harvest is to approach
zero populations of exotic species.

B. TNH agrees:

1. To only Harvest feral swine; all other trapped animals must be released.
2. Any live feral swine removed from the Park must be taken directly to a licenced buying facility,or a licenced

slaughter facility operated under the state or federal meat inspection laws and regulations to be
processed in compliance with Texas Administrative Code (TAC), Title 4, Chapter 55, Section 55.9
(Attachment B). Under no circumstance will TNH be permitted to remove the live feral swine from the
Park to be released back into the unconfined wild.

3. To process any meat for human consumption in compliance with the Texas Meat and Poultry Inspection
Act; Health and Safety Code, Chapter 433.

4. To provide live traps, bait, all equipment, and labor deemed necessary to execute these operations and
provide a safe and effective trapping service.. All bait used must be certified for livestock consumption.

5. That only those individuals directly aiding or assisting with Harvesting and removal operations of feral swine
are allowed access to the Park and/or Harvesting site. Access to the Parks and City properties will be
granted for the sole purpose  of completing tasks and activities outlined within this Agreement. Contact
with the general public during the  course of trapping, harvest and removal activities is discouraged. AllItem # 18



visitor inquiries will be directed to Park  staff.
6. To check traps frequently enough to ensure that any trapped feral swine and/or other animals accidentally

trapped are not allowed to die prematurely or suffer needlessly.
7. To confine TNH’s vehicles used during Agreement activities to designated roads/trails unless otherwise

directed by Parks personnel.
8. To remove traps from their locations in the Park, within fifteen (15) days notice, for any and all special

events  conducted by the Park.
9. To comply with the State Park’s Rules and Regulations established in TAC, Title 31, Chapter 59,

Subchapter F attached hereto as Attachment C, incorporated herein, and all applicable federal, state, and
local laws, ordinances, and regulations in its performance under this Agreement. TNH will report any
illegal activities or vandalism that it becomes aware of to Park staff immediately (i.e. illegal hunting,
firearm discharge, ATV  activity).

10. To exercise proper care to ensure that TNH’s activities will not impact the floral, faunal (except the
targeted exotic species) archeological, or geological resources of the Park. TNH shall coordinate
operations with the City of Kyle Project Coordinator; and, in every case, TNH shall operate within the
Texas Antiquities Code and  the Texas Parks and Wildlife Code.

11. Not to represent themselves to the public or any government agency as an employee(s) of The City of
Kyle, 12. To remove all trash, debris, carcasses, and any other such waste created as a result of Agreement
activities.  All such waste shall be disposed of properly and as approved by TPWD.
13. Any footage of the traps will not be posted or shown to the public in any format. Footage may be shared

with TPWD for them to post at their discretion.

C. City of Kyle agrees to:

1. Assist TNH in a timely manner to clear trapping locations.
2. Give TNH general assistance as needed.
3. Provide TNH with access to the Parks and City Properties.
4. Provide TNH with designated carcass dump site(s) for feral swine carcasses not being harvested from the

Park.

III. CONTACT INFORMATION

City of Kyle Project Coordinator TNH Project Coordinator

Val Ramirez 280 sides lane
Lockhart, Texas 78644
512-995-9153

trapnhogs247@yahoo.com

This Agreement will become effective upon signature of both parties and shall terminate one year from date of origin.

An extension to this Agreement may be granted with prior written approval by The City of Kyle. Any extensions shall
be at the  same terms and conditions, plus any approved changes.

V. MISCELLANEOUS

A. Applicable Rules and Regulations: This Agreement may not contain all applicable rules and regulations
pertaining to this project. It is the responsibility of TNH to research and comply with all applicable federal,
state, local, and regulatory authority rules and regulations, whichever is more stringent.

B. Termination: This Agreement is subject to cancellation, without penalty, either in whole or in part, if
1. TNH fails to comply with the terms and conditions of this Agreement; or

2. TNH fails to comply with the provisions of applicable laws or regulations.

City of Kyle may terminate the agreement for convenience at any time with thirty (30) days notice.
City of Kyle reserves the right to suspend or restrict Agreement activities during bad weather conditions, or other
conditions when continued operations would adversely impact safety conditions.

City of Kyle reserves the right to suspend or restrict Agreement activities immediately if it believes that TNH’s
Item # 18



actions  or activities may pose an immediate threat to City of Kyle staff and/or the public.

Failure on the part of TNH to comply with any of the requirements stipulated in this Agreement shall constitute a
breach of this Agreement and shall result in the Agreement becoming subject to cancellation upon City of Kyle
giving TNH written notice of TNH 's default under the provisions of this Agreement. City of Kyle will be permitted
to stop all operations until the default can be remedied. In the event TNH shall fail to remedy such default within
a reasonable period after its receipt of notice of default, City of Kyle shall have the right to cancel this
Agreement and notice of such cancellation shall result in the Agreement becoming canceled immediately
thereupon.

E. Public Information: TNH is required to make any information created or exchanged with the state pursuant to this
Agreement, and not otherwise exempted from disclosure under the Texas Public Information Act, available in a
format that is accessible by the public at no additional charge to the state.

F. Dispute Resolution: The parties agree that the dispute resolution provisions in Chapter 2260 of the Government
Code shall govern this Agreement.

G. INDEMNIFICATION: TNH SHALL DEFEND, INDEMNIFY, AND HOLD HARMLESS THE city of Kyle, ITS
OFFICERS, AND EMPLOYEES, AND TPWD, ITS OFFICERS, AND EMPLOYEES AND CONTRACTORS,
FROM AND AGAINST ALL CLAIMS, ACTIONS, SUITS, DEMANDS, PROCEEDINGS, COSTS, DAMAGES,
AND LIABILITIES, INCLUDING WITHOUT LIMITATION ATTORNEYS’ FEES AND COURT COSTS, ARISING
OUT OF, CONNECTED WITH, OR RESULTING FROM ANY ACTS OR OMISSIONS OF TNH.

H. Assignment: TNH shall not assign or subcontract the whole or any part of the Agreement.

I. Entire Agreement; Modifications: The Agreement supersedes all prior agreements, written or oral, between TNH
and City of Kyle and will constitute the entire Agreement and understanding between the parties with respect to
the
subject matter hereof. The Agreement and each of its provisions will be binding upon the parties and may not be
waived, modified, amended or altered except by a writ signed by City of Kyle and TNH.

J. Records Retention: TNH shall maintain all documents and records relating to this Agreement for a period of
seven  (7) years after the date of execution.

K. Other Law: TNH will comply with all applicable laws and regulations in acting under this Agreement and all sub
agreements.

L. Conflict of Interest: TNH will disclose any actual or potential conflict of interest in writing to the City of Kyle.

M. Venue and Governing Law: This Agreement shall be governed by the laws of the State of Texas. The proper
place  of venue for suit on or in respect of the Agreement shall be in Hays county.

N. U.S. Department of Homeland Security's E-Verify System: By entering into this Agreement, TNH certifies and
ensures that it utilizes and will continue to utilize, for the term of this Agreement, the U.S. Department of
Homeland  Security's E-Verify system to determine the eligibility of:

a) All persons employed to perform duties within Texas, during the term of the Agreement; and b) All
persons (including subcontractors) assigned by TNH to perform work pursuant to the Agreement,  within
the United States of America.

If this certification is falsely made, TNH may be immediately terminated, at the discretion of the state
and  at no fault to the state, with no prior notification.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement. Item # 18



TRAP N HOGS 24/7, DBA VAL RAMIREZ The City of Kyle

By: By:

Val Ramirez
Owner

Date
:

Date
:

ATTACHMENT A
PROCEDURE SP-PRO-4.B.3

Division Procedure: SP-PRO-4.B.3
Exotic, Feral and Nuisance Animal Control
Effective: February 23, 2022, until February 23, 2023

I. Purpose

Exotic and feral wildlife and their effects on native plant and animal communities have been studied
extensively in Texas and elsewhere. Due to previous land uses, fencing and/or management activities adjacent
to park land, many parks contain populations of either resident or migratory exotics and/or feral animals. The
overriding concern regarding these species is their negative and often disastrous impact on native plant and
animal habitats and natural communities.

In keeping with the spirit of the Texas Parks and Wildlife Department’s Commission Policy to conserve and
manage City and Park Land natural resources for the highest and best purpose, the City of Kyle Division goal is
to  eliminate all species of exotic and feral wildlife in parks to the greatest extent practicable.

Nuisance animals in parks should be removed or relocated as soon as environmental or population problems
become evident or when visitor safety is threatened and shall be consistent with management objectives for
specific park units. Consequently, parks shall not be used as relocation sites for nuisance animals such as
raccoons, squirrels or skunks removed from other properties.

Implementation of this Procedure is intended to reduce, eliminate or relocate specifically identified feral, exotic
and/or wildlife species. The primary objective is the conservation of a park’s natural resources and to ensure
visitor safety.

II. Background
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A. Supervision and Direction:
Implementation, direction of park staff, as well as concurrent liabilities for controlling exotic, feral, and
nuisance wildlife within the Park are the sole responsibility of the Park Superintendent. Prior to taking actions
such as planned hunts or aerial shooting, notification should be made to any affected neighboring landowners,
law enforcement personnel, and county or municipal authorities, along with the Regional Office, as appropriate.
Incidental or routine removals may be undertaken by authorized personnel on an opportunistic basis as
circumstances arise without prior notifications. The assigned Resource Coordinator will support the site
Superintendent and assure compliance with the resources management objectives of the action.

B. Responsibility and Purpose:
It shall be the responsibility of the Park Superintendent to ensure that this procedure is implemented in the
Parks where exotic, feral, or nuisance populations of wildlife species have been identified. The Park
Superintendent is also responsible for reporting any action taken under this procedure. Reports shall be
provided to the Natural Resources Program with copies provided to the State Park Regional Director or
Regional Law Enforcement Coordinator as appropriate.

C. Responsibilities:
The Natural Resources Program in consultation with park staff, State Park Law Enforcement, and other
programs or Divisions as appropriate, shall have the primary responsibility for determining appropriate actions
under this Procedure. Qualification and authorization for the application of lethal control means shall be
administered by the Law Enforcement Program.

III. Definitions

As used in this policy, the following terms shall have these meanings:

Exotic Species – Animals not native, or alien to, Texas and which were not present historically prior to
European colonization of the Americas; any non-native wild animal. Examples are axis, fallow, and sika
deer, nutria, aoudad sheep, mouflon sheep, blackbuck antelope, and other non-native species and fishes
alien to Texas such as snakehead, piranha, common carp, grass carp, armored catfish, guppy and tilapia.
This also includes naturalized pest species such as European starling and English sparrow.

Feral Species – Normally domesticated animals that have escaped and are living in a wild state, no longer
owned or cared for by anyone.

Nuisance, Habituated or Managed Wildlife - Native or naturalized species that, because of unusually
high populations, disease, habituation, or threats to wildlife restoration efforts, habitat or public safety,
must be removed or relocated. Native wildlife species may be controlled/hunted to maintain populations
below undesirable levels. Examples may include, but are not limited to, cowbirds, rock dove, javelina,
beaver, raccoon, American alligator, skunk, opossum, white-tailed deer, fox, coyote, and mountain lion.
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CITY OF KYLE, TEXAS 
Application Certification - Kyle -

DR-4485

Meeting Date: 6/7/2022
Date time:7:00 PM

Subject/Recommendation: Authorize the City Manager to execute the TDEM DR-4485 Application Certification.
~ James R. Earp, Assistant City Manager

Other Information: This is the first of a number of housekeeping items required by TDEM and delivered by
Grantworks for the city to authorize. While the actual application will not be available to
review before hand due to the nature of the grant system, on a joint call with staff, TDEM
has instructed they expect the requesting bodies to authorize and execute the paperwork
before hand. If the grant is not awarded, then some of the items being authorized or
executed will expire.

Legal Notes:

Budget Information: 

ATTACHMENTS:
Description
Application Certification - Kyle - DR-4485
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CITY OF KYLE, TEXAS 
DR-4485 Grant Terms and

Conditions

Meeting Date: 6/7/2022
Date time:7:00 PM

Subject/Recommendation: Authorize the City Manager to execute acceptance of DR-4485 Grant Terms and
Conditions required should grant funds be awarded. ~ James R. Earp, Assistant City
Manager

Other Information:

Legal Notes:

Budget Information: 

ATTACHMENTS:
Description
Grant-Terms-and-Conditions - Kyle - (COVID) DR4485
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City of Kyle
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CITY OF KYLE, TEXAS 
Boards and Commissions Ordinance

Date Amend

Meeting Date: 6/7/2022
Date time:7:00 PM

Subject/Recommendation: (First Reading) An ordinance of the City of Kyle, Texas, Amending Part II, Chapter 2,
Article III Boards, Committees and Commissions, Division 1 Generally, Subdivision I
Boards, Section 2-42. Appointment; Repealing conflicting ordinances and providing for
related matters. ~ James R. Earp, Assistant City Manager

Other Information:

Legal Notes:

Budget Information: 

ATTACHMENTS:
Description
DRAFT Boards and Commissions Ordinance Date Amend
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ORDINANCE NO. ________ 

AN ORDINANCE OF THE CITY OF KYLE, TEXAS, AMENDING PART 

II, CHAPTER 2, ARTICLE III BOARDS, COMMITTEES AND 

COMMISSIONS, DIVISION 1 GENERALLY, SUBDIVISION I BOARDS, 

SECTION 2-42. APPOINTMENT; REPEALING CONFLICTING 

ORDINANCES AND PROVIDING FOR RELATED MATTERS. 

Whereas, the City Council of the City of Kyle desires to standardize application procedures for 

boards, committees and commissions to promote efficient governmental operations, representation 

and involvement of citizens in community issues; and, 

Whereas, the code of the City of Kyle has multiple references throughout various boards and 

commissions that conflict with each other; 

NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF KYLE, 

TEXAS, THAT:  

Section 1.  Findings of Fact.  The above and foregoing recitals are hereby found to be true and 

correct and are incorporated herein as findings of fact.      

Section 2.  Part II, Chapter 2, Article III Boards, Committees and Commissions, Division 1 

Generally, Subdivision I Boards, Section 2-42. Appointment.  The following paragraph shall 

hereby be amended to change the due date from July 31 to August 31: 

(c) ... from June 1 through August 31 of each year... 

Section 9.  Repeal of Conflicting Ordinances.  All ordinances or parts thereof conflicting or 

inconsistent with the provisions of this ordinance as adopted and amended herein, are hereby 

amended to the extent of such conflict.  In the event of a conflict or inconsistency between this 

ordinance and any other code or ordinance of the City, the terms and provisions of this ordinance 

shall govern.  

Section 10.  Open Meetings.  That it is hereby officially found and determined that the meeting at 

which this ordinance is passed was open to the public as required and that public notice of the 

time, place, and purpose of said meeting was given as required by the Open Meetings Act, Chapt. 

551, Loc. Gov't. Code.   

PASSED AND APPROVED on this the ______ day of _______________, 2022.  

FINALLY PASSED AND APPROVED on this the ______ day of _______________, 2022.  

ATTEST:      THE CITY OF KYLE, TEXAS  

 

_____________________________   _________________________________  

Jennifer Holm, City Secretary   Travis Mitchell, Mayor 
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CITY OF KYLE, TEXAS 
Task Order No. 15 LJA FM 110

Waterline Project

Meeting Date: 6/7/2022
Date time:7:00 PM

Subject/Recommendation: Approve Task Order No. 15 to LJA ENGINEERING, INC., Austin, Texas in an
amount not to exceed $150,913.20 for designing a new 16" waterline within the new FM
110 right of way. ~ Leon Barba, P.E., City Engineer

Other Information: The City plans to extend the water system from the existing Yarrington ground storage
facility to the southeast approximately 4,600 linear feet. A 16" waterline for future
expansion of the City water system will be placed within the new FM 110 right of way. 
 
The engineer shall develop the following project packages: 
 
1. FM 110 Waterline Project Engineering Report
2. FM 110 Waterline Project Construction Plans
3. FM 110 Waterline Project Construction Specifications

Legal Notes: N/A

Budget Information: 

ATTACHMENTS:
Description
Task Order No. 15 LJA FM 110 Waterline Project Agreement

Map
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Task Order Form 

EJCDC® E-505, Agreement Between Owner and Engineer for Professional Services – Task Order Edition. 

Copyright © 2014 National Society of Professional Engineers, American Council of Engineering Companies,  

and American Society of Civil Engineers.  All rights reserved.  

Page 1 

 

 

 

 

Task Order 
 
 

In accordance with Paragraph 1.01 of the Agreement between Owner and Engineer for Professional Services – Task 

Order Edition, ("Agreement"), Owner and Engineer agree as follows: 

1. Background Data 

a. Effective Date of Task Order:  

06/07/2022 

b. Owner:  

City Of Kyle 

c. Engineer:  

LJA Engineering, Inc. 

d. Specific Project (title):  

FM 110 Waterline Project 

e. Specific Project (description):  

New 16” waterline along FM110 for 4,600 LF. 

 

2. Services of Engineer 

A. The specific services to be provided or furnished by Engineer under this Task Order are:  

Set forth in Exhibit A, “Engineer’s Services for Task Order,” modified for this specific Task Order, 

and attached to and incorporated as part of this Task Order. 

B. All of the services included above comprise Basic Services for purposes of Engineer’s compensation 

under this Task Order. 

3. Owner's Responsibilities 

Owner shall have those responsibilities set forth in Article 2 of the Agreement and in Exhibit B. 

 

4. Task Order Schedule   

In addition to any schedule provisions provided in Exhibit A or elsewhere, the parties shall meet the 

following schedule:  

All work to be completed by February 15th, 2024.  

 

5. Payments to Engineer 

A. Owner shall pay Engineer for services rendered under this Task Order as follows: 

For the scope of services outlined in Exhibit A, a total fee would be $150,913.20.  Please see 

Exhibit C for Fee Breakdown. 

TASK ORDER #15 

 

This is Task Order No. 15, 

consisting of 2 pages. 

Item # 22



 

 

Task Order Form 

EJCDC® E-505, Agreement Between Owner and Engineer for Professional Services – Task Order Edition. 

Copyright © 2014 National Society of Professional Engineers, American Council of Engineering Companies,  

and American Society of Civil Engineers.  All rights reserved.  

Page 2 

 

6. Attachments:  

a. Exhibit A - Engineers Scope 

b. Exhibit B - Owner's Responsibilities 

c. Exhibit C – Fee 

d. Exhibit D - Schedule 

 

7. Terms and Conditions  

Execution of this Task Order by Owner and Engineer shall make it subject to the terms and conditions of the 

Agreement (as modified above), which Agreement is incorporated by this reference. Engineer is authorized 

to begin performance upon its receipt of a copy of this Task Order signed by Owner. 

 

The Effective Date of this Task Order is 06/07/2022.  

 

OWNER:  ENGINEER: 

   

By:   By:  

   

   

Print Name: Travis Mitchell  Print Name: Brian Young, PE 

   

   

Title: Mayor  Title: Vice President 

   

  Engineer License or Firm’s 

Certificate No. (if required): 

 

F-1386 

  State of: Texas 

 

 

  

DESIGNATED REPRESENTATIVE FOR TASK ORDER:   

   

   

ATTEST   Name: Stuart Cowell, PE 

Jennifer Holm, City Secretary   

   

   Title: Project Manager 

   

   

   Address: 2700 La Frontera, Ste 150, Round Rock, 

Texas 78681 

   

   

   E-Mail 

Address: 

 

scowell@lja.com 
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Exhibit A 

 

Engineer’s Services for 

FM 110 Waterline Project 

 

Purpose: The City of Kyle is expanding their water system to the southeast. The proposed FM 110 

Waterline Project (Project) will be a 16” waterline for future expansion of the City water system. The 

water line will start at the City Water Plant and travel southeast for about 1 mile. LJA will provide two 

proposed rotes, anticipated construction costs via Preliminary Engineering Report; gather geotechnical 

and geospatial supporting data; perform engineering design; preparation of Plans, Specs, and Estimate 

(PS&E); and bidding and construction phase services for the construction of the proposed Project.  

 

The Engineer shall develop the following project package: 

1. FM 110 Waterline Project Engineering Report 

2. FM 110 Waterline Project Construction Plans 

3. FM 110 Waterline Project Construction Specifications 

 

This project will generally include: 

 

TASK 1 – PROJECT MANAGEMENT AND COMMUNICATION 

The Engineer will perform: 

 

1. Prepare a Project Management Plan 

a. Prepare an initial critical path schedule in Microsoft Project format for approval by the City 

indicating tasks, milestones, major meetings, and reviews. Update schedule with each 

milestone deliverable. 

b. The basis for the design criteria will be the City of Kyle’s Utility Criteria Manual and Texas 

Commission on Environmental Quality (TCEQ).  Should any relevant criteria change during 

the design process the City will be informed. 

2. Invoicing, Contract Document Coordination, Progress Reports 

a. Project creation and Task Order creation 

b. Prepare monthly progress reports and send with invoice to City via e-mail/USPS. 

c. Prepare monthly invoices for all requests for payment. 

d. City Coordination 

3. Meetings 

a. LJA Engineering will have pre-design (kickoff) meeting with City of Kyle PM. 

i. The purpose of the Kick-off Meeting is to assemble all the members of the City and 

consulting team staffs to make sure the direction and coordination of the project is well-

understood. The following topics will be reviewed at the meeting:  

• Introductions of City staff and Consultants 

• Reporting relationships and contact information 

• Goals and Objectives of the Project 

• Scope and data needs/availability 

• Schedule, budget and deliverables 

 

b. Milestone Meetings will be held for each of the following submittals: 60%, 90%, and 100% 

PS&E.  These meetings will include City of Kyle and the Engineer’s staff and are estimated to 

last up to 1 hour. 
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c. Monthly update meetings on status of project. 

d. Engineer will provide meeting minutes. 

 

Deliverables 

• Monthly invoice and progress report-documentation. 

• Project Schedule 

 

TASK 2 – DATA COLLECTION AND REVIEW 

The Engineer and Subconsultants will perform: 

1. Site visits and field investigations as necessary to confirm field data 

o The Engineer will conduct two (2) site visits to verify data on utility locations, future 

alignments, conflicts, and other engineering aspects, and collect additional photography of 

existing conditions.  For the purposes of estimating the effort for this task, it is assumed that 

the design team will conduct two (2) site visit using two (2) personnel. 

2. Utility Coordination – contact and coordinate with existing utilities to determine any conflicts 

that may need to be mitigated. 

3. Collection and review of existing infrastructure data, flow data, and planned development flows. 

 

Deliverables 

• Survey of Proposed Area 

 

TASK 3 – PRELIMINARY ENGINEERING  

The Engineer shall review and confirm existing data and develop a Preliminary Engineering Report to 

summarize and support the development of Plans, Specifications, and Estimate for the construction of 

Project.  The Engineer will: 

 

1. Review all existing as-builts;  

2. Review future development plans;  

3. Prepare and analyze an alignments (2);  

4. Prepare cost estimates for alignment; 

4. Prepare recommendation for alignment and construction based on available construction 

funding budget that will be provided by the City. 

5. Prepare Preliminary Engineering Report confirming and documenting size, horizontal alignment, 

vertical alignment, opinion of probable construction costs, and anticipated construction 

schedule. 

 

Deliverables 

• Draft and final Preliminary Engineering Report 

 

TASK 4 – PLANS, SPECIFICATIONS, AND ESTIMATE (PS&E) 

The Engineer will develop the following plan sheets for constructing 4,600 LF 16” PVC waterline in 

accordance with City of Kyle’s guidelines. All PS&E sheets will be 22” x 34”. 

 

• Title Sheet 

• Sheet Index 

• Prepare General Notes Sheet for water and wastewater improvement installation using 

standard City of Austin notes obtained from the City. Additional notes will be added by the 
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Engineer as necessary. 

• Prepare E&Q Sheet:  Estimate and Quantity Data Sheet 

• Prepare Project Layout / Horizontal Alignment Layout including survey control points and 

benchmarks 

• Prepare Erosion Control Plan Sheets 

• Prepare Water Line Improvement Plan and profile sheets 

• Prepare surface restoration requirements 

• Prepare Traffic control requirements 

• Prepare Standard Construction Details 

• Prepare Special construction details for project 

• Prepare a list of Water Specifications complete with standard and special specifications with 

applicable special provisions needed for the project. 

• Construction estimate for the FM 110 Waterline.  The estimate will be in Microsoft Excel 

spreadsheet format, reflect COA, and other recent local Average Unit Bid items and descriptions.  

The estimate will contain all major items that will likely be on the project (Current COA unit bid 

prices, with a reasonable adjustment for inflation to the anticipated bid opening date, will be 

used in preparation of the estimates). 

 

Comment Resolution/Quality Assurance and Quality Control (QA/QC) 

The Engineer will perform PS&E QA/QC & Comment Resolution at 60, 90, 100% 

o QA/QC of 60, 90, 100% Submittals 

o Update plans per City of Kyle comments received from the 60, 90 and 100% milestone review 

meetings.  

 

Milestone Submittals 

o 60, 90, 100% PS&E – 2 Sets of Hard Copies, 1 PDF 

o Final PS&E and Project Manual, 2 Signed and Sealed originals, 1 PDF 

o 60, 90, 100% and Final Construction Cost Estimates 

o 60, 90, 100% and Final Construction Schedule 

 

Permitting 

• Submit plans to Texas Commission on Environmental Quality (TCEQ) 

• Submit plans for permit through Texas Department of Transportation (TxDOT) 

• Submit plans for permit through Hays County. 

 

Deliverables 

The following will be provided for each design phase: 

• Route Layout 

• Engineers Opinion of Probable Construction Costs (60, 90, and 100%) 

• Electronic Graphics - provide the City an electronic deliverable of the plans (including standard 

drawings) in PDF & AutoCAD 

• Hard Copy Submittals – The Engineer shall provide to the City, 2 full-size copies of construction 

plans (60, 90, and 100%) and specifications (90 and 100%).  

• Submittals – 60%, 90%, and 100% submittals - Comments and revisions requested at the review 

meetings shall be incorporated into the plans for the subsequent submittal. 
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TASK 5 – BID PHASE SERVICES 

The Engineer will assist the City of Kyle throughout the Bid Phase of the project including: 

• Assist the City with Contract advertisement for the Project including preparation of notice and 

arranging for placement of the advertisement in Civcast and other media as required. 

• Coordinate with local print shop to distribute plans and project manuals to interested bidders. 

• Conduct a pre-bid conference. 

• Prepare addendum (up to 3) and answer bidder’s questions 

• Conduct the bid opening. 

• Prepare the bid tabulation and provide the City with a recommendation of award. 

• Assist the City in execution of the construction contract. 

 

TASK 6 – CONSTRUCTION PHASE SERVICES 

The Engineer will: 

• Conduct preconstruction meeting 

• Site visits (6) 

• Answer RFI’s 

• Review and approve submittals 

• Conduct construction meetings 

o Prepare meeting minutes 

• Change Orders 

o Review change orders after approved by inspector 

o Create and process change orders (up to 3) 

• Assist in pay application review 

• Conduct final inspection 

• Coordinate with city inspector and contractor 

• Prepare As-built Plans (record drawings) 

 

COMPENSATION 

The compensation for these items of work will be as follows.  See Exhibit C for a breakdown of costs. 

 

Task Description Basis of Fee  

1 Project Management and Communication  Lump Sum  

2 Data Collection and Review Lump Sum  

3 Preliminary Engineering Lump Sum  

4 Plans, Specifications and Estimate Lump Sum  

5 Bid Phase Services Lump Sum  

6 Construction Phase Services Lump Sum  

Z99 Reimbursable  Lump Sum  

    

The compensation will be billed on a lump sum basis for all tasks.  Any services requested by the Client 

not included above will be provided on a time and materials basis as requested by Client. 

 

UNDERSTANDING OF WORK 

• The owner will acquire any environmental assessments, endangered species survey, 10-A 

permits etc., if required to process the application. 

• The owner will acquire any required easement(s) for the proposed alignment. 

• The owner will retain a qualified inspector for the construction of FM 110 Waterline on a full or 
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part time basis. 

• Any substantial changes initiated by the client once engineering services begin may require 

additional services. 

• The fees do not include reimbursable expenses for application fees or review fees. Reimbursable 

items will be billed in accordance with the engineering services agreement.  

• The fees for geotechnical engineering are not included with this proposal. 

 

THIS SCOPE DOES NOT INCLUDE THE FOLLOWING ITEMS: 

• ROW/Easement Negotiation and/or Acquisition Services 

• ROW Metes & Bounds 

• PS&E design for Drainage Improvements 

• Drainage reports and studies 

• Tree permit 

• Construction Material Testing 

• Construction Inspection 

• Geotechnical Investigation and Reporting Services 

• Topographical or Boundary Survey Services 

• Environmental Assessment.  It is assumed that all environment concerns have been addressed.  

• Design of excavation support systems. (By General Contractor) 

• Design of Temporary support and shoring systems. (By General Contractor) 

• Means and Methods of Construction. 
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Exhibit B 

 

Owner’s Responsibilities for  

FM 110 Waterline Project 

 

The City will perform the following: 

• Promptly execute contract documents and amendments as necessary so as not to delay the 

prosecution of work. 

• Promptly review and process all requests for payment. 

• Prompt plan review of all interim and milestone deliverables 

• Assist with Right of Entry for all properties 

• Provide Utility and Construction Easement Acquisition Services 

• Provide all public involvement and coordination with landowners 

• Provide any water modeling necessary 
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Project: FM 110 Waterline

TASK FEE HOURS

TASK 1 – PROJECT MANAGEMENT AND COMMUNICATION $11,037.95 70

TASK 2 – DATA COLLECTION AND REVIEW $7,031.20 48

TASK 3 – PRELIMINARY ENGINEERING $17,911.70 113

TASK 4 – PLANS, SPECIFICATIONS, AND ESTIMATE $82,900.95 524

TASK 5 – BID PHASE SERVICES $6,909.00 45

TASK 6 – CONSTRUCTION PHASE SERVICES $23,673.90 140

OTHER DIRECT EXPENSES $1,448.50

TOTAL $150,913.20 940

EXHIBIT C-FEE SCHEDULE - LJA ENGINEERING, INC.
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$223.25 $188.00 $199.75 $176.25 $145.70 $129.25 $141.00 $75.20 
HOURS HOURS HOURS HOURS HOURS HOURS HOURS HOURS HOURS

TASK 1 – PROJECT MANAGEMENT AND COMMUNICATION

1.1 Project Management Plan

1.1.1 Prepare  and Maintain Project Management Plan 4 4

1.2 Invoicing, Contract Document Coordination, Progress Reports 

1.2.1 Project Creation and Task Order Creation 1 2 3

1.2.2 Prepare monthly invoices for all requests for payment 4 6 10

1.2.3 Prepare monthly progress reports 4 6 10

1.2.3 City Coordination 8 4 12

1.3 Meetings

1.3.1 Prepare Agenda and Sign-in Sheets 3 3

1.3.2 Kickoff Meeting 3 3 6

1.3.3 Milestone Meetings (60%, 90%, 100% design) 9 9 18

1.3.4 Monthly Update Meetings 4 4

1 38 0 0 19 0 0 12 70

$223.25 $7,144.00 $0.00 $0.00 $2,768.30 $0.00 $0.00 $902.40 $11,037.95

TASK 2 – DATA COLLECTION AND REVIEW

2.1 Data Collection, Review, and Analysis

2.1.1 Site Visit (2) 8 8 12 2 30

2.1.2 Utility Coordination to collect information on existing utiltiies within project area 12 12

2.1.3 Collect and review existing infrastructure and flow data 6 6

0 0 0 8 26 12 2 0 48

$0.00 $0.00 $0.00 $1,410.00 $3,788.20 $1,551.00 $282.00 $0.00 $7,031.20

TASK 3 – PRELIMINARY ENGINEERING

3.1 Preliminary Engineering

3.1.1 Review all As-builts 2 6 8

3.1.2 Review future development plans 4 6 10

3.1.3 Prepare and Analyze alignment and construction alternatives 3 16 19

3.1.4 Prepare cost estimates for each alternative 8 8

3.1.5 Prepare Preliminary Engineering Report 2 6 25 35 68

2 6 0 34 71 0 0 0 113

$446.50 $1,128.00 $0.00 $5,992.50 $10,344.70 $0.00 $0.00 $0.00 $17,911.70

TASK 4 – PLANS, SPECIFICATIONS, AND ESTIMATE

4.1 16" Waterline

4.1.1 Title Sheet 2 2

4.1.2 Sheet Index 2 2

4.1.3 General Notes Sheet 2 2

4.1.4 Estimate and Quantity Data Sheet 4 24 28

4.1.5 Project Layout / Horizontal Alignment Layout sheet 1 10 11

4.1.6 Erosion Control Plan Sheets 4 20 24

4.1.7 Waterline Plan and profile sheets 40 60 150 250

4.1.8 Surface Restoration 4 20 24

4.1.9 Traffic control requirements 2 16 18

4.1.10 Standard Construction Details 1 4 5

Exhibit C: TO#15 FM 110 Waterline

TASK DESCRIPTION

Principal
Project 

Engineer

Engineer in 

Training

Administrative 

Assistant

Total

Labor Hrs

& Costs

Project 

Manager

QA/QC 

Manager
GIS Techician II Supervisory GIS II

TASK 3 SUB TOTAL HOURS

TASK 3 SUB TOTAL FEE

TASK 2 SUB TOTAL HOURS

TASK 2 SUB TOTAL FEE

TASK 1 SUB TOTAL HOURS

TASK 1 SUB TOTAL FEE

LJA Engineering, Inc.

FRN-F-1386 Page 1 of 3 Confidential and Proprietary
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$223.25 $188.00 $199.75 $176.25 $145.70 $129.25 $141.00 $75.20 
HOURS HOURS HOURS HOURS HOURS HOURS HOURS HOURS HOURS

Exhibit C: TO#15 FM 110 Waterline

TASK DESCRIPTION

Principal
Project 

Engineer

Engineer in 

Training

Administrative 

Assistant

Total

Labor Hrs

& Costs

Project 

Manager

QA/QC 

Manager
GIS Techician II Supervisory GIS II

4.1.11 Special construction details for project 1 4 5

4.1.12 QA/QC (60%, 90%, 100% design) 24 24

4.1.13 Project Manual with Technical Specifications 4 8 12

4.1.14 Engineer's Opinion of Probable Construction Costs 3 16 19

4.2 Milestone Comment Resolution

4.2.2 Respond to City 60% comments 6 24 30

4.2.3 Respond to City 90% comments 4 18 22

4.2.4 Respond to City 100% comments 2 12 14

4.2.5 Respond to TxDOT comments 4 8 12

4.2.6 Respond to TCEQ comments 4 8 12

4.3 Permitting

4.3.1 Permitting - TCEQ 4 4

4.3.2 Permitting - TxDOT 4 4

0 73 24 71 356 0 0 0 524

$0.00 $13,724.00 $4,794.00 $12,513.75 $51,869.20 $0.00 $0.00 $0.00 $82,900.95

TASK 5 – BID PHASE SERVICES

5.1 BID PHASE ASSISTANCE

5.1.1 Prepare All Applicable Construction Documents For Bidding 6 6

5.1.2 Advertisement 2 2

5.1.3 Attend Pre-Bid Conference 3 3

5.1.4 Respond to Bidder's Questions 6 6

5.1.5 Prepare Project Addenda (Up to 3) 6 6

5.1.6 Bid Opening 3 3

5.1.7 Analyze Contractor Bids, Prepare Bid Tabulation, Produce Recommendation Letter 1 3 4

5.1.8 Construction Contract Assistance 1 2 12 15

1 20 0 9 3 0 0 12 45

$223.25 $3,760.00 $0.00 $1,586.25 $437.10 $0.00 $0.00 $902.40 $6,909.00

TASK 6 – CONSTRUCTION PHASE SERVICES

6.1 CONSTRUCTION PHASE SERVICES

6.1.1 Attend Preconstruction Conference 3 3 6

6.1.2 Site Visit (3) 9 9 18

6.1.3 RFIs 6 6

6.1.4 Submittals 8 8

6.1.5 Construction meetings (8) 24 24

6.1.6 Assist in pay application review 8 8

6.1.7 Change Orders/Design Changes (up to 3) 6 12 18

6.1.8 Coordination with Contractor/Inspector/TxDOT 12 24 36

6.1.9 Final Inspection 3 3 6

6.1.11 Prepare as-built plans (record drawings) 6 6

6.1.12 Prepare Close-out Documents 4 4

0 63 0 20 57 0 0 0 140

$0 $11,844 $0 $3,525 $8,305 $0 $0 $0 $23,674

TASK 5 SUB TOTAL HOURS

TASK 5 SUB TOTAL FEE

TOTAL  Project Tasks

TASK 6 SUB TOTAL FEE

TASK 4 SUB TOTAL HOURS

TASK 4 SUB TOTAL FEE

TASK 6 SUB TOTAL HOURS

LJA Engineering, Inc.

FRN-F-1386 Page 2 of 3 Confidential and Proprietary
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$223.25 $188.00 $199.75 $176.25 $145.70 $129.25 $141.00 $75.20 
HOURS HOURS HOURS HOURS HOURS HOURS HOURS HOURS HOURS

Exhibit C: TO#15 FM 110 Waterline

TASK DESCRIPTION

Principal
Project 

Engineer

Engineer in 

Training

Administrative 

Assistant

Total

Labor Hrs

& Costs

Project 

Manager

QA/QC 

Manager
GIS Techician II Supervisory GIS II

4 200 24 142 532 12 2 24 940

$893.00 $37,600.00 $4,794.00 $25,027.50 $77,512.40 $1,551.00 $282.00 $1,804.80 $149,464.70

LJA ODC

PROJECT TOTAL $150,913.20

TOTAL HOURS

TOTAL FEE

Project  Totals

$1,448.50

LJA Engineering, Inc.

FRN-F-1386 Page 3 of 3 Confidential and Proprietary
Item # 22



DIRECT REIMBURSABLE EXPENSES Rate Quantity Cost

Lodging/Hotel $85.00 $0.00

Meals $25.00 $0.00

Mileage $0.575 1,680 $966.00

Rental Car $45.00 $0.00

Standard Postage $0.42 $0.00

Overnight Mail - letter size $16.00 $0.00

Overnight Mail - oversized box $30.00 $0.00

Courier Services (Deliveries) $30.00 6 $180.00

CADD Plotting (per SQ/FT) $1.50 $0.00

Photocopies B/W (8.5 X 11) $0.10 1,250 $125.00

Photocopies B/W (11 X 17) $0.15 400 $60.00

Photocopies Color (8 X 10) $0.75 10 $7.50

Photocopies Color (11 X 17) $1.00 $0.00

Blueline/Blackline Prints (11" X 17") $0.20 $0.00

Blueline/Blackline Prints (22" X 34") $0.50 $0.00

Plots (B/W on Bond) $0.25 $0.00

Plots (Color on Bond) $2.00 $0.00

Plots (Color on Photographic Paper) $5.50 $0.00

Mylar (11" X 17") $3.00 $0.00

Traffic Control for Subs $2,000.00 $0.00

CD Archive $1.50 $0.00

TCEQ Sewage Collection System Filing Fee $650.00 $0.00

TDLR Registration and Inspection $1,450.00 $0.00

City of Austin Permiting (DSD and QMD) $1,523.20 $0.00

CIVCAST Advertisement $110.00 1 $110.00

TOTAL DIRECT COSTS $1,448.50

LJA'S OVERHEAD DIRECT COSTS
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ID Task Name Duration Start Finish

1 FM110 Waterline 409 days Mon 6/13/22 Fri 1/5/24

2 NTP 5 days Mon 6/13/22 Mon 6/20/22

3 Notice to Proceed 0 days Mon 6/13/22 Mon 6/13/22

4 Kick-off Meeting 0 days Mon 6/20/22 Mon 6/20/22

5 PRELIMINARY ENGINEERING 30 days Wed 6/29/22 Tue 8/9/22

6 Data Collection 30 days Wed 6/29/22 Tue 8/9/22

7 Receive data from city 30 days Wed 6/29/22 Tue 8/9/22

8 Draft Preliminary Engineer Report (PER) 45 days Mon 7/18/22 Fri 9/16/22

9 Draft PER Review - City Comments 21 days Tue 9/20/22 Tue 10/18/22

10 PS&E DEVELOPMENT 206 days Tue 6/21/22 Tue 4/4/23

11 Site Visit 30 days Wed 6/29/22 Tue 8/9/22

12 60% PS&E 96 days Tue 6/21/22 Tue 11/1/22

13 60% Design 64 days Tue 6/21/22 Fri 9/16/22

14 60% Submittal to City 0 days Mon 9/19/22 Mon 9/19/22

15 60% Plan Review 21 days Tue 9/20/22 Tue 10/18/22

16 60% Comment Resolution 10 days Wed 10/19/22 Tue 11/1/22

17 90& PS&E 77 days Mon 10/10/22 Tue 1/24/23

18 90% Design 45 days Mon 10/10/22 Fri 12/9/22

19 Final Preliminary Engineer Report 39 days Wed 10/19/22 Mon 12/12/22

20 90% Submittal to City 0 days Mon 12/12/22 Mon 12/12/22

21 90% Plan Review 21 days Tue 12/13/22 Tue 1/10/23

22 90% Comment Resolution 10 days Wed 1/11/23 Tue 1/24/23

23 100% PS&E 67 days Mon 1/2/23 Tue 4/4/23

24 100% Design 30 days Mon 1/2/23 Fri 2/10/23

25 100% Submittal to City 0 days Fri 2/10/23 Fri 2/10/23

26 100% Plan Review 21 days Mon 2/13/23 Mon 3/13/23

27 100% Comment Resolution 10 days Tue 3/14/23 Mon 3/27/23

28 Final Submittal to City 0 days Mon 3/27/23 Mon 3/27/23

29 Approval of 100% PS&E by City 6 days Tue 3/28/23 Tue 4/4/23

30 BIDDING PHASE 15 days Wed 4/12/23 Tue 5/2/23

31 Advertise for Bids 14 days Wed 4/12/23 Mon 5/1/23

32 Pre-Bid 0 days Fri 4/21/23 Fri 4/21/23

33 Bid Opening 0 days Tue 5/2/23 Tue 5/2/23

34 CONSTRUCTION PHASE 178 days Wed 5/3/23 Fri 1/5/24

35 Execute Construction Contract 14 days Wed 5/3/23 Mon 5/22/23

36 Pre-Construction Conference; Issue Notice to Proceed 0 days Fri 6/9/23 Fri 6/9/23

37 Start Construction 120 days Mon 6/12/23 Fri 11/24/23

38 Approve submittals 30 days Mon 11/27/23 Fri 1/5/24

39 Complete Construction 0 days Fri 11/24/23 Fri 11/24/23

40 As Built Documentation 14 days Mon 11/27/23 Thu 12/14/23

41 Final Acceptance and Construction Close-out 30 days Mon 11/27/23 Fri 1/5/24

6/13

6/20

60% PS&E

9/19

90& PS&E

12/12

100% PS&E

2/10

3/27

BIDDING PHASE

4/21

5/2

CONSTRUCTION PHASE

6/9

11/24

Jun Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Jan

3rd Quarter 4th Quarter 1st Quarter 2nd Quarter 3rd Quarter 4th Quarter 1st Quarter

Task

Split

Milestone

Summary

Project Summary

Inactive Task

Inactive Milestone

Inactive Summary

Manual Task

Duration-only

Manual Summary Rollup

Manual Summary

Start-only

Finish-only

External Tasks

External Milestone

Deadline

Progress

Manual Progress

FM 110 Waterline PS&E Schedule

Project: FM110 PSE Schd
Date: Tue 5/31/22
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CITY OF KYLE, TEXAS 
Approval of Change Order No. 8,

Southside Wastewater
Improvements Project

Meeting Date: 6/7/2022
Date time:7:00 PM

Subject/Recommendation: Approval of Change Order No. 8 to SKYBLUE UTILITIES, INC., Kingsland, Texas,
in an additional amount of $546,675.37, increasing the total contract amount, not to
exceed, $6,756,882.60 for City requested changes and unforeseen conditions. ~ Leon
Barba, P.E., City Engineer

Other Information: This change is for the installation of an additional 1,596 LF of 18" wastewater main, 5
manholes, 80 LF of LS driveway culvert, 2 service connections, excavation in
unidentified hard rock, 1,500 tons of stabilized sand, a stilling well at lift station wet well. 
Deduction of 1,569 LF of Force Main and 126 LF of bore at Creek Sta.108+68.25. 

Legal Notes: N/A

Budget Information: 

ATTACHMENTS:
Description
06.02.2022 Change Order #8
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CONTRACT CHANGE ORDER  

PROJECT NAME City of Kyle Southside Wastewater Improvements

LOCATION OF WORK Kyle, TX

CONTRACT NO. N/A CHANGE ORDER NO. 08

REQUESTING PARTY City of Kyle DATE OF REQUEST 5/31/2022

PROJECT MANAGER Leon Barba CONTRACTOR Skyblue Utilities, Inc. 

OWNER City of Kyle ENGINEER RPS Group, Inc.

CONTRACTOR IS DIRECTED TO COMPLETE THE FOLLOWING CHANGES IN CONTRACT DOCUMENTS

DESCRIPTION 
OF CHANGES 
NEEDED

Installation of an additional 1,596 LF of 18” wastewater main, 5 manholes, 80 LF of LS driveway 
culvert, 2 service connections, excavation in unidentified hard rock, 1,500 tons of stabilized sand, a 
stilling well at lift station wet well.  Deduction for 1,569 LF of FM and 126 LF of bore at Creek STA 
108+68.25.

REASON FOR 
CHANGE

Change order required for completion of the project.

SUPPORT AND 
JUSTIFICATION 
DOCUMENTS

SPECIFICATIONS

CHANGE IN CONTRACT PRICE CHANGE IN CONTRACT TIMES

ORIGINAL PRICE $ 5,783,309.60 ORIGINAL TIMES 460 Days

NET CHANGES OF PREVIOUS 
CHANGE ORDERS

$    426,897.63
NET CHANGES OF PREVIOUS 
CHANGE ORDERS IN DAYS

 149 Days

NET INCREASE / DECREASE $    546,675.37 NET INCREASE / DECREASE 90 Days

TOTAL CONTRACT PRICE 
WITH APPROVED CHANGES

$ 6,756,882.60
TOTAL CONTRACT TIME 
WITH APPROVED CHANGES

699 Days
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PROJECT NAME City of Kyle Southside Wastewater Improvements 

LOCATION OF WORK Kyle, TX

CONTRACT NO. N/A CHANGE ORDER NO. 08

ITEMIZED BREAKDOWN OF WORK

ITEM NAME DESCRIPTION QUANTITIY UNIT PRICE AMOUNT

1 Service Connections @ 8 LF 2 $2,530.00 $5,060.00

2
Unidentified Hard Rock outcrop during 

excavation
33 $2,875.00 $94,875.00

3
160 LF of 8" wastewater main installation 

at CDJC
160 $465.84 $74,534.40

4
Creek Crossing - 138 LF of 18" wastewater 

main; 126 LF 30" Steel Casing
1 $83,668.25 $83,668.25

5 Delete Bore at Creek STA 108+68.25 (126) $381.22 $(48,033.72)

6 Stabilized Sand - Murray Property 1,500 $52.33 $78,495.00

7
Traffic Control for Murray Property 

Construction in ROW
2 $20,882.22 $41,764.44

8 Lift station driveway Box Culvert 80 $149.50 $11,960.00

9 Stilling Well installation 1 $5,842.00 $5,842.00

10 18" Gravity Main (replace 14" FM) 1,596 $152.77 $243,820.92

11 Manholes for 18" gravity main 5 $8,724.00 $43,620.00

12 Delete 14" Force Main (1,569) $56.68 $(88,930.92)

TOTAL $546,675.37

RECOMMENDED BY
ENGINEER

APPROVED BY 
OWNER

DATE 6/1/2022 DATE

ACCEPTED BY 
CONTRACTOR

REVIEWED BY 
FUNDER

DATE DATE6/1/2022

06.02.2022
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PROPOSED CHANGE ORDER: EIGHT
DATE: 6/1/2022

         SKYBLUE UTILITIES, INC.
              P.O. BOX 1001 REVISED CONTRACT AMOUNT: $6,210,207.13
              KINGSLAND, TX 78639

NOTICE TO PROCEED: 12/3/2018
              PROJECT: Southside Wastewater Improvements Project 
              OWNER: City of Kyle
              ENGINEER: RPS 

ITEM DESCRIPTION QTY  UNIT UNIT PRICE CONTRACT AMOUNT
PROPOSAL CHANGE ORDER 8

1 Service Connections  @ 8 LF 2 EA 2,530.00$      5,060.00$                               
2 Unidentified Hard Rock outcrop during excavation 33 DY 2,875.00$      94,875.00$                            
3 160 LF of 8" wastewater main installation  at CDJC 160 LF 465.84$         74,534.40$                            

4
Creek Crossing - 138 LF of 18" wastewater main; 126 
LF 30" Steel Casing 1 EA 83,668.25$    83,668.25$                            

5 Delete Bore at creek STA 108+68.25 -126 LF 381.22$         (48,033.72)$                           
6 Stablized Sand - Murray Property 1,500 TON 52.33$           78,495.00$                            

7 Traffic Control for Murray Property Construction in ROW 2 EA 20,882.22$    41,764.44$                            
8 Lift station driveway Box Culvert 80 LF 149.50$         11,960.00$                            

9 Stilling Well installation 1 EA 5,842.00$      5,842.00$                               
10 18" Gravity Main (replace 14" FM) 1,596 LF 152.77$         243,820.92$                          
11 Manholes for 18" gravity main 5 EA 8,724.00$      43,620.00$                            

12 Delete 14" Force Main -1,569 LF 56.68$           (88,930.92)$                           

Total 546,675.37$                          

ORIGINAL CONTRACT AMOUNT: $5,783,309.60
PREVIOUS CHANGE ORDERS: $426,897.63

PROPOSAL CHANGE ORDER 8: $546,675.37
PROPOSAL CONTRACT AMOUNT: $6,756,882.60

ADDITIONAL DAYS REQUESTED: 90
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CITY OF KYLE, TEXAS 
Contract for DR-4485 Professional

Services - Halff

Meeting Date: 6/7/2022
Date time:7:00 PM

Subject/Recommendation: Authorize the Mayor to execute a contract for professional services with Halff and
Associates for the DR-4485 Hazard Mitigation grant. ~ James R. Earp, Assistant City
Manager

Other Information: This contract is a follow up to the award given to Halff and Associates to serve as
Engineer for the DR-4485 grant being submitted to cover emergency generators.

Legal Notes: The contract has been reviewed by legal.

Budget Information: Grant funds are not yet secured, so engineering expenses may not be reimbursed.
Applying for this grant was approved by council, and Halff was awarded the engineering
portion of the work.

ATTACHMENTS:
Description
Contract

Exhibit

Halff Associates
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CONTRACT FOR PROFESSIONAL SERVICES 

 
 
 

BETWEEN 

CITY OF KYLE 

AND 

 
HALFF ASSOCIATES, 

INC. 

 
 

FOR 

 
DR-4485 COVID 

HAZARD MITIGATION GRANT PROGRAM 
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THIS CONTRACT is entered into by and between CITY OF KYLE, 100 W Center St, Kyle, TX 78640, 

hereinafter called the "CITY", acting herein by Travis Mitchell, Mayor, hereunto duly authorized, and 

HALFF ASSOCIATES, INC., 1201 North Bowser Rd, Richardson, TX 75081, hereinafter called "FIRM", 

acting herein by Corporation, procured in conformance with Texas Government Code Chapter 2254, 

Subchapter A, "Professional Services" and 2 C.F.R. 200 regulations. 

 
WITNESSETH THAT: 
 

WHEREAS, CITY desires to implement an Engineer Services Contract in conformance with its 
Request for Qualifications of Engineering Services for DR-4485 COVID Hazard Mitigation Assistance; 
and 

 
WHEREAS, CITY desires to engage FIRM to render certain professional services (“Services”) in 

connection with the above solicitation in relation to Federal Emergency Management Agency (FEMA) 

Hazard Mitigation Grant Program projects awarded to CITY. 

 
NOW THEREFORE, the parties do mutually agree as follows: 
 
ARTICLE 1 – SCOPE OF SERVICES 
 
1.1      Part I, Scope of Services, is hereby incorporated by reference into this Contract. 

1.2       In performing its work under this Agreement, the FIRM shall perform its Services to the 

standard of care of a reasonable professional that is performing the same or similar work, 

at the same time and locality and under the same or similar conditions faced by the FIRM 

(Standard of Care).  The Services of the FIRM shall commence on the date first given for 

the execution of this Contract.  In any event, all the Services required, and performance 

hereunder shall be completed no later than May 22, 2023 or end of the Period of 

Performance of the grant plus any extensions. 

1.2 The FIRM’s Services shall be performed as expeditiously as is consistent with professional 

skill and care and the orderly progress of the project. 

1.3 It is understood and agreed that the FIRM’s Services under this agreement do not include 

participation in or support for any litigation.  Should such services be required, a 

Supplemental Agreement may be negotiated between the CITY and the FIRM describing 

the services desired and providing a basis for compensation to the FIRM. 

1.4 If any change proposed by the CITY to the requested professional services described in 

Part 1 causes an increase or decrease in the cost and/or time required for performance of 

this Agreement, the FIRM shall notify the CITY and the change will be reduced to writing 

mutually agreed to by both parties and will modify this Agreement accordingly. 

 
ARTICLE 2 – COMPENSATION 
 
2.1    The compensation to be paid to the FIRM for providing the requested Services shall be 

the maximum amount of compensation and reimbursement to be paid hereunder as noted 

in Article 3 of this Contract.  Payment to the FIRM shall be based on satisfactory 

completion of identified milestones in Article 3 – Invoice Procedures and Payment of this 

Contract.  

2.2 If the FIRM’s Services under this Agreement are delayed, suspended, or interrupted for 

reasons beyond the FIRM’S control, the FIRM’S’s compensation and schedule shall be 

equitably adjusted at the time of performance. 

2.3 CITY hereby acknowledges that the FIRM cannot warrant that any cost estimates 
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provided by the FIRM will not vary from actual costs incurred by the CITY. 

2.4 It is understood and agreed that the FIRM’S Services under this Agreement are limited to 

those described in Part 1 hereof and do not include participation in or control over the 

operation of any aspect of the project.  Compensation under this Agreement does not 

include any amount for participating in or controlling any such operation. 

 

         
 
ARTICLE 3 – INVOICE PROCEDURES AND PAYMENT 
 

3.1      The FIRM shall submit invoices to the CITY for work accomplished at the end of each 
milestone period as noted below.  The maximum amount of compensation and 
reimbursement shall conform with the schedule below.  Payment to the FIRM shall be 
based on satisfactory completion of identified milestones as listed below.   

 
 Budget will be entered here for the Engineering portion of the Project 

 

Data Collection/Site Assessment  $10,000 

Draft Generator Assessment Study $27,000 

Final Generator Assessment Study $5,000 

Benefit Cost Analysis $4,400 

  

  

  

  

 
  Standard Hourly Rates Schedule. 

 
 The following standard hourly rates are subject to review and adjustment.  Hourly rates 

for services are for services as of the effective Date of this contract are: 
 
 Insert engineers schedule of hourly rates here 

 
 

3.2 The CITY, as owner or authorized agent for the owner, hereby agrees that payment as 
provided herein will be made for said work within 30 days from the date the invoice, for 
same, is mailed to the CITY at the address set out herein or is otherwise delivered, and, 
in default of such payment, hereby agrees to pay all costs of collection, including 
reasonable attorney's fees.  

 
If CITY fails to make any payment due FIRM for services and expenses within 30 days 
after receipt of Engineer’s invoice, then the compounded amount due FIRM will be 
increased at the rate of 1.5% per month from said thirtieth day and the FIRM may, after 
giving seven days written notice to CITY, suspend services until CITY has paid in full all 
amounts due for services, expenses, and other related charges.  If CITY contests an 
invoice, FIRM may withhold only that portion so contested, and must pay the undisputed 
portion.  This suspension shall remain in effect until all unpaid invoices are paid in full, and 
the FIRM shall not have any liability to the CITY for delays or damages caused by CITY’s 
untimely or unpaid payments. 
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ARTICLE 4 – LIMIT OF LIABILTY 
 
4.1     To the extent permitted by law, City and Engineer waive against each other, and the 

other’s employees, officers, directors, agents, insurers, partners, and consultants, any 
and all claims for or entitlement to special, incidental, indirect, or consequential damages 
arising out of, resulting from, or in any way related to the Specific Project.  Further, any 
damages incurred by City shall be limited to the insurance required under this Agreement. 

   
 ARTICLE 5 – INDEMNIFICATION 
 

5.1  To the extent permitted by law, FIRM shall indemnify and hold harmless CITY, and 
CITY’S officers, directors, members, partners, agents, consultants, and employees from 
reasonable claims, costs, losses, and damages to the extent arising out of or relating to 
this Agreement, provided that any such claim, cost, loss, or damage is attributable to 
bodily injury, sickness, disease, or death, or to injury to or destruction of tangible 
property (other than the work itself), including the loss of use resulting therefrom, but 
only to the extent caused by the negligent act or omission of FIRM or FIRM’S officers, 
directors, members, partners, agents, employees, or consultants. 

5.2  To the extent permitted by applicable law, CITY shall indemnify and hold harmless FIRM 
and its officers, directors, members, partners, agents, employees, and consultants from 
reasonable claims, costs, losses, and damages to the extent arising out of or relating to 
this Agreement, provided that any such claim, cost, loss, or damage is attributable to 
bodily injury, sickness, disease, or death or to injury to or destruction of tangible property 
(other than the work itself), including the loss of use resulting therefrom, but only to the 
extent caused by the negligent act or omission of CITY or CITY’S officers, directors, 
members, partners, agents, employees, consultants, or others retained by or under 
contract to the CITY with respect to this Agreement. 

 
ARTICLE 6 – INSURANCE 
 
6.1 The FIRM shall, at all times, carry Workers’ Compensation Insurance as required by 

statute, commercial general liability insurance including bodily injury and property 
damage; automobile liability coverage; and professional liability coverage.  Insurance 
certificates will be provided to the CITY upon request. 

6.2 The FIRM shall name the CITY as an additional insured on insurance coverages 

provided by contractors on the project.   
 
ARTICLE 7 – ASSIGNABILITY 
 
7.1 FIRM shall not assign any interest on this Contract and shall not transfer any interest 

in the same (whether by assignment or novation), without the prior written consent 
of CITY thereto.  Provided, however, that claims for money by the FIRM from CITY 
under this Contract may be assigned to a bank, trust company, or other financial 
institution without such approval. Written notice of any such assignment or transfer 
shall be furnished promptly to CITY. 

 
ARTICLE 8 – SUBSURFACE INVESTIGATIONS 
 
8.1 In soils, foundation, groundwater, and other subsurface investigations, the actual 

characteristic may vary significantly between successive test points and sample 
intervals and at locations other than where observations, exploration, and investigations 
have been made.  Because of the inherent uncertainties in subsurface evaluations, 
changed or unanticipated underground conditions may occur that could affect total cost 
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and/or execution of projects.  These conditions and cost/execution effects are not the 
responsibility of the FIRM. 

 
 
ARTICLE 9 – CITY FURNISHED DATA 
 
9.1 It is agreed that all information, data, reports and records and maps as are existing, 

available and necessary for the carrying out of the work outlined above shall be 
furnished to the FIRM by the CITY and its agencies. No charge will be made to the FIRM 
for such information and the CITY and its agencies will cooperate with the FIRM in every 
way possible to facilitate the performance of the work described in the Contract. 

 
ARTICLE 10 – ACCESS TO FACILITIES AND PROPERTY 
 
10.1 CITY will make its facilities accessible to the FIRM as required for the FIRM’s 

performance of its services and will provide labor and safety equipment as requested 
by the FIRM for such access.  CITY will perform, at no cost to the FIRM, such tests of 
equipment, machinery, pipelines, and other components of CITY’s facilities as may be 
required in connection with the FIRM’s services.   

 
ARTICLE 11 – NO THIRD-PARTY BENEFICIARIES 
 
11.1 Nothing contained in this agreement shall create a contractual relationship with, or a 

cause of action in favor of, any third party.  It is expressly understood and agreed that 
the enforcement of these items and conditions shall be reserved to the CITY and the 
FIRM. Nothing contained in this Agreement shall give or allow any claim or right of action 
whatsoever by any third person. It is the express intent of the CITY and the FIRM that any 
such person or entity, other than the CITY and the FIRM, receiving services or benefits 
under this Agreement shall be deemed an incidental beneficiary. 

 
ARTICLE 12 – TERMINATION/CHANGES 
 
12.1 Termination of Contract for Cause. If, through any cause, FIRM shall fail to fulfill in a 

timely and proper manner its obligations under this Contract, or if FIRM shall violate 
any of the covenants, agreements, or stipulations of this Contract, CITY shall 
thereupon have the right to terminate this Contract by giving written notice to FIRM 
of such termination and specifying the effective date thereof, at least five days 
before the effective date of such termination. In such event, all finished or unfinished 
documents, data, studies, surveys, drawings, maps, models, photographs and 
reports prepared by FIRM under this Contract shall, at the option of CITY, become 
its property and FIRM shall be entitled to receive just and equitable compensation 
for Services completed hereunder. 

 
Notwithstanding the above, FIRM shall not be relieved of liability to CITY for 

damages sustained by CITY by virtue of any breach of the Contract by FIRM, and 

CITY may withhold any payments to FIRM for the purpose of set-off until such time as 

the exact amount of damages due CITY from FIRM is determined. 

 

12.2 Termination for Convenience of CITY. C I T Y  may terminate this Contract at any time 

by giving at least ten (10) days' notice in writing to FIRM. If the Contract is terminated 

by CITY as provided herein, FIRM will be paid for the time provided and expenses 

incurred up to the termination date. If this Contract is terminated due to the fault of 

FIRM, Section 12.1 above relative to termination shall apply. 
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12.3 Remedies.  In the event of any dispute, claim, question, or disagreement arising from 

or relating to determining the party responsible for any disallowed costs as a result 

of non-compliance with federal, state, or program requirements, the parties hereto 

shall use their best efforts to settle the dispute, claim, question, or disagreement. To 

this effect, they shall consult and negotiate with each other in good faith and, 

recognizing their mutual interests, attempt to reach a just and equitable solution 

satisfactory to both parties. If they do not reach such solution within a period of 60 

days, then, upon notice by either party to the other, all disputes, claims, questions, 

or differences shall be finally settled by arbitration administered by the American 

Arbitration Association in accordance with the provisions of its Commercial 

Arbitration Rules. 

 

12.4 Changes.  CITY may, from time to time, request changes in the scope of the services, 

listed in Part 1, of FIRM to be performed hereunder. Such changes, including any 

increase or decrease in the amount of FIRM’s compensation, which are mutually 

agreed upon by and between CITY and FIRM, shall be incorporated in written 

amendments to this Contract. 

 

ARTICLE 13 – NOTICES 
 
13.1 All notices, certifications, progress reports, or acknowledgements given under this 

Agreement shall be in writing and delivered personally or sent by registered mail, 
reputable overnight courier service, telegram, fax or other confirmed electronic means.  
Such notices shall be effective upon receipt by the addressee.   

 
Notices to Halff Associates, Inc shall be sent to: 
Halff Associates, Inc 
13620 Briarwick Drive, Ste. 100 
Austin, TX 78729 
Attention:  Paul Morales, PE 
 
Notice to CITY shall be sent to: 
CITY of Kyle 
300 W Center St,  
Kyle, TX 78640, 
Attention:  City Manager 

 
ARTICLE 14 – GOVERNING LAW AND MISCELLANEOUS PROVISIONS 
 
14.1  This Contract shall be construed under and in accord with the laws of the State of Texas, 

and all obligations of the parties created hereunder are performable in Hays County, 
Texas. 

 
14.2 This Contract shall be binding upon and inure to the benefit of the parties hereto and 

their respective heirs, executors, administrators, legal representatives, successors and 
assigns where permitted by this Contract. 

 
14.4 If any action at law or in equity is necessary to enforce or interpret the terms of this 

Contract, the prevailing party shall be entitled to reasonable attorney's fees, costs, and 
necessary disbursements in addition to any other relief to which such party may be 
entitled. 
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ARTICLE 15 – SEVERABILITY 
 
15.1   In any case one or more of the provisions contained in this Contract shall for any reason 

be held to be invalid, illegal or unenforceable in any respect, such invalidity, illegality, or 
unenforceability shall not affect any other provision thereof and this Contract shall not 
be construed as if such invalid, illegal, or unenforceable provision had never been 
contained herein. 

 
ARTICLE 16 – PERSONNEL 
 
16.1 FIRM represents that he/she has, or will secure at his own expense, all personnel 

required in performing the services under this Contract. Such personnel shall not be 
employees of or have any contractual relationship with CITY. 

16.2 All of the services required hereunder will be performed by FIRM or under his/her 
supervision and all personnel engaged in the work shall be fully qualified and shall 
be authorized or permitted under State and Local law to perform such services. 

16.3 None of the work or services covered by this Contract shall be subcontracted without 
the prior written approval of CITY. Any work or services subcontracted hereunder 
shall be specified by written contract or agreement and shall be subject to each 
provision of this Contract. 

 
ARTICLE 17 – REPORTS AND INFORMATION 
 
17.1 FIRM, at such times, and in such forms as CITY may require, shall furnish CITY such 

periodic reports as it may request pertaining to the work or services undertaken 
pursuant to this Contract, the costs and obligations incurred or to be incurred in 
connection therewith, and any other matters covered by this Contract. 

17.2 Progress reports are due to the CITY on the 1st day of the beginning of the next reporting 
quarter on the following schedule: 

 
 Quarter 1 – October 1 (for the period July through September) 
 Quarter 2 – January 1 (for the period October through December) 
 Quarter 3 – April 1 (for the period January through March) 
 Quarter 4 – July 1 (for the period April through June) 
 
ARTICLE 18 – FEDERAL COMPLIANCE – REQUIRED CONTRACT PROVISIONS 
 
18.1 Standard.  Contracts for more than the simplified acquisition threshold, currently set at 

$250,000.  All payments or expenditures made by the CITY under this Agreement are 
subject to the CITY’s appropriation of funds for such payments or expenditures to be 
paid in the budget year for which they are made.  This Agreement is subject to 
termination for convenience upon not less than (10) days written notice to the FIRM if 
CITY has failed to allocate funds for the continued procurement of the service.   

18.2 Clean Air Act.  The FIRM agrees to comply with all applicable standards, orders or 
regulations issued pursuant to the Clean Air Act as amended, 42 U.S.C. § 7401 et seq.  
The FIRM further agrees to: 
(a)  report each violation to the CITY and understands and agrees that the CITY will, in 

turn, report each violation as required to assure notification to the Federal Emergency 
Management Agency, and the appropriate Environmental Protection Agency 
Regional Office; and  

(b) the FIRM agrees to include these requirements in each subcontract exceeding 
$150,000 financed in whole or in part with Federal assistance provided by FEMA. 
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18.3  Federal Water Pollution Control Act.  The FIRM agrees to comply with all applicable 
standards, orders, or regulations issued pursuant to the Federal Water Pollution Control 
Act, as amended, 33 U.S.C. 1251 et seq.  The FIRM further agrees to: 

a.  Report each violation to the CITY and understands and agrees that the CITY, 
will, in turn, report each violation as required to assure notification to the 
Federal Emergency Management Agency, and the appropriate Environmental 
Protection Agency Regional Office; and  

b.  The FIRM agrees to include these requirements in each subcontract 
exceeding $150,000 financed in whole or in part with Federal assistance 
provided by FEMA.   

18.4 Debarment and Suspension (Executive Order 12549 and 12689).  The following 

provides a debarment and suspension clause. It incorporates an optional method of 

verifying that contractors are not excluded or disqualified. a.  Suspension and 

Debarment  

         1.  This contract is a covered transaction for purposes of 2 C.F.R. Part 180 and 2 C.F.R. 
Part 3000.  As such, the FIRM is required to verify that none of the FIRM’S principals 
(defined at 2 C.F.R. § 180.995) or its affiliates (defined at 2 C.F.R. § 180.905) are 
excluded (defined at 2 C.F.R. § 180.940) or disqualified (defined at 2 C.F.R. § 
180.935). 

         2.  The FIRM must comply with 2 C.F.R. pt. 180, subpart C and 2 C.F.R. pt. 3000, subpart 
C, and must include a requirement to comply with these regulations in any lower tier 
covered transaction it enters.  

         3.  This certification is a material representation of fact relied upon by the CITY.  If it is 
later determined that the FIRM did not comply with 2 C.F.R. pt. 180, subpart C and 
2 C.F.R. pt. 3000, subpart C, in addition to remedies available to the CITY, the 
Federal Government may pursue available remedies, including but not limited to 
suspension and/or debarment.  

         4.  The FIRM agrees to comply with the requirements of 2 C.F.R. pt. 180, subpart C and 
2 C.F.R. pt. 3000, subpart C while this offer is valid and throughout the period of 
any contract that may arise from this offer. The FIRM further agrees to include a 
provision requiring such compliance in its lower tier covered transactions.  

18.5 Byrd Anti-Lobbying Amendment, 31 U.S.C. § 1352 (as amended).  Contractors who apply 

or bid for an award of $100,000 or more shall file the required certification. Each tier 

certifies to the tier above that it will not and has not used Federal appropriated funds to 

pay any person or organization for influencing or attempting to influence an officer or 

employee of any agency, a Member of Congress, officer or employee of Congress, or an 

employee of a Member of Congress in connection with obtaining any Federal contract, 

grant, or any other award covered by 31 U.S.C. § 1352. Each tier shall also disclose any 

lobbying with non-Federal funds that takes place in connection with obtaining any Federal 

award. Such disclosures are forwarded from tier to tier up to the recipient who in turn will 

forward the certification(s) to the awarding agency. 

 
Required Certification:  If applicable, the FIRM must sign and submit to the CITY the 
Certification Regarding Lobbying (Appendix A, 44 C.F.R. Part 18). 
 

18.6  Solid Waste Disposal Act/Procurement of Recovered Material (2 CFR 200 Appendix II (K) 
and 2 CFR 200.322).   A non-Federal entity that is a state agency or agency of a political 
subdivision of a state and its contractors must comply with section 6002 of the Solid Waste 
Disposal Act, as amended by the Resource Conservation and Recovery Act. The 
requirements of Section 6002 include procuring only items designated in guidelines of the 
Environmental Protection Agency (EPA) at 40 CFR part 247 that contain the highest 
percentage of recovered materials practicable, consistent with maintaining a satisfactory 
level of competition, where the purchase price of the item exceeds $10,000 or the value of 
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the quantity acquired during the preceding fiscal year exceeded $10,000; procuring solid 
waste management services in a manner that maximizes energy and resource recovery; 
and establishing an affirmative procurement program for procurement of recovered 
materials identified in the EPA guidelines.  [78 FR 78608, Dec. 26, 2013, as amended at 
79 FR 75885, Dec. 19, 2014]. 

 
18.7  Conflicts of Interest (24 CFR 570.489(g) and Uniform Grant Management Standards 

(UGMS) of the Texas Comptroller of Public Accounts, 2 CFR 200.318(c)(1). 
  

a. Governing Body.  No member of the governing body of the CITY and no other officer, 
employee, or agent of the CITY, who exercises any functions or responsibilities in 
connection with administration, construction, engineering, or implementation of FEMA 
award between FEMA and the CITY, shall have any personal financial interest, direct 
or indirect, in the FIRM or this Contract; and the FIRM shall take appropriate steps to 
assure compliance. 

b. Other Local Public Officials. No other public official, who exercises any functions or 
responsibilities in connection with the planning and carrying out of administration, 
construction, engineering or implementation of the FEMA award between TDEM and 
the CITY, shall have any personal financial interest, direct or indirect, in the FIRM or this 
Contract; and the FIRM shall take appropriate steps to assure compliance. 

c. The FIRM and Employees.  The FIRM warrants and represents that it has no conflict 
of interest associated with the FEMA award between FEMA and the CITY or this 
Contract. The FIRM further warrants and represents that it shall not acquire an 
interest, direct or indirect, in any geographic area that may benefit from the FEMA 
award between FEMA and the CITY or in any business, entity, organization or person 
that may benefit from the award. The FIRM  further agrees that it will not employ an 
individual with a conflict of interest as described herein. 

18.8  Section 504 of the Rehabilitation Act of 1973, as amended.  The Firm agrees that no 
otherwise qualified individual with disabilities shall, solely by reason of his/her disability, be 
denied the benefits of, or be subjected to discrimination, including discrimination in 
employment, under any program or activity receiving federal financial assistance. 

18.9  Age Discrimination Act of 1975.  The Firm shall comply with the Age Discrimination Act of 
1975 which provides that no person in the United States shall on the basis of age be 
excluded from participation in, be denied the benefits of, or be subjected to discrimination 
under any program or activity receiving federal financial assistance. 

18.10   Energy Efficiency (2 CFR 200 Appendix II (H) and 42 U.S.C. 6201.  Mandatory standards 
and policies relating to energy efficiency which are contained in the state energy 
conservation plan issued in compliance with the Energy Policy and Conservation Act. 

18.11 Contracting with small and minority businesses, women’s business enterprises, and labor 
surplus area firms (2 CFR 200.321).   
(a) The non-Federal entity must take all necessary affirmative steps to assure that minority 

businesses, women's business enterprises, and labor surplus area firms are used 
when possible. 

(b) Affirmative steps must include: 

(1) Placing qualified small and minority businesses and women's business 
enterprises on solicitation lists. 

(2) Assuring that small and minority businesses, and women's business 
enterprises are solicited whenever they are potential sources. 

(3) Dividing total requirements, when economically feasible, into smaller tasks or 
quantities to permit maximum participation by small and minority businesses, 
and women's business enterprises. 

(4) Establishing delivery schedules, where the requirement permits, which 
encourage participation by small and minority businesses, and women's 
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business enterprises. 

(5) Using the services and assistance, as appropriate, of such organizations as 
the Small Business Administration and the Minority Business Development 
Agency of the Department of Commerce; and 

(6) Requiring the prime contractor, if subcontracts are to be let, to take the 
affirmative steps listed in paragraphs (1) through (5) of this section. 

18.12 Age Discrimination Act of 1975.  The Firm shall comply with the Age Discrimination Act of 
1975 which provides that no person in the United States shall on the basis of age be 
excluded from participation in, be denied the benefits of, or be subjected to discrimination 
under any program or activity receiving federal financial assistance.   

  
ARTICLE 19 – FEDERAL COMPLIANCE – FEMA REQUIRED PROVISIONS 

 
           19.1 Access to Records – The following access to records requirements apply to this  

                   contract: 

(1)  The FIRM agrees to provide Texas Department of Emergency Management (TDEM), 

the CITY, the FEMA Administrator, the Comptroller General of the United States, or any 

of their authorized representatives access to any books, documents, papers, and records 

of the FIRM which are directly pertinent to this contract for the purposes of making audits, 

examinations, excerpts, and transcriptions.  

(2) The FIRM agrees to permit any of the foregoing parties to reproduce by any means 

whatsoever or to copy excerpts and transcriptions as reasonably needed.  

(3) The FIRM agrees to provide the FEMA Administrator or his authorized representatives 

access to construction or other work sites pertaining to the work being completed under 

the contract.  

(4) In compliance with the Disaster Recovery Act of 2018, the CITY and the FIRM 

acknowledge and agree that no language in this contract is intended to prohibit audits or 

internal reviews by the FEMA Administrator or the Comptroller General of the United 

States.  

19.2  Findings Confidential.  All of the reports, information, data, etc., prepared or assembled by 

FIRM under this contract are confidential and FIRM agrees that they shall not be made 

available to any individual or organization without the prior written approval of CITY. 

19.3  Copyright.  No report, maps, or other documents produced in whole or in part under this 

Contract shall be the subject of an application for copyright by or on behalf of FIRM. 

19.4  Retention of Records.  All records related to this grant will be retained for a minimum of 

three (3) years from the date of closeout of the grant. 

19.5  Department of Homeland Security (DHS) Standard Terms and Conditions.  Firm shall not 

use the DHS seal(s), logos, crests, or reproductions of flags or likenesses of DHS agency 

officials without specific FEMA pre-approval. 

19.6  Compliance with Local Laws.  FIRM shall comply with all applicable laws, ordinances and 

codes of the State and local governments, and FIRM shall save CITY harmless with respect 

to any damages arising from any tort done in performing any of the work embraced by this 

Contract.   

19.7  Compliance with Federal Law, Regulations, and Executive Orders.  This is an 

acknowledgement that FEMA financial assistance will be used to fund all or a portion of the 

contract.  The FIRM will comply with all applicable Federal law, regulations, executive orders, 

FEMA policies, procedures, and directives. 

19.8  No Obligation by Federal Government.  The Federal Government is not a part to this 

contract and is not subject to any obligations or liabilities to the non-Federal entity, FIRM, or 

any other party pertaining to any matter resulting from the contract.   
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19.9  Program Fraud and False or Fraudulent Statements or Related Acts.  The FIRM 

acknowledges that 31 U.S.C. Chap. 38 (Administrative Remedies for False Claims and 

Statements) applies to the Contractor’s actions pertaining to this contract.   

 

ARTICLE 20 – TEXAS GOVERNMENT CODE PROVISIONS 

 

20.1  Verification of No Boycott Israel.  As required by Chapter 2270, Texas Government Code, 

the FIRM hereby verifies that it does not boycott Israel and will not boycott Israel through 

the term of this Agreement. For purposes of this verification, “boycott Israel” means refusing 

to deal with, terminating business activities with, or otherwise taking any action that is 

intended to penalize, inflict economic harm on, or limit commercial relations specifically 

with Israel, or with a person or entity doing business in Israel or in an Israeli-controlled 

territory, but does not include an action made for ordinary business purposes. 

20.2  Foreign Terrorist Organizations.  Pursuant to Chapter 2252, Texas Government Code, the 

FIRM represents and certifies that, at the time of execution of this Agreement neither the 

FIRM, nor any wholly owned subsidiary, majority-owned subsidiary, parent company or 

affiliate of the same (i) engages in business with Iran, Sudan, or any foreign terrorist 

organization as described in Chapters 806 or 807 of the Texas Government Code, or 

Subchapter F of Chapter 2252 of the Texas Government Code, or (ii) is a company listed 

by the Texas Comptroller of Public Accounts under Sections 806.051, 807.051, or 

2252.153 of the Texas Government Code. The term "foreign terrorist organization" in this 

paragraph has the meaning assigned to such term in Section 2252.151 of the Texas 

Government Code. 

20.3 Anti-Boycott Verification – Energy Companies. FIRM hereby verifies that it and its parent 

company, wholly- or majority-owned subsidiaries, and other affiliates, if any, do not boycott 

energy companies and will not boycott energy companies during the term of this 

Agreement.  The foregoing verification is made solely to comply with Section 2274.002, 

Texas Government Code, and to the extent such Section is not inconsistent with a 

governmental entity’s constitutional or statutory duties related to the issuance, incurrence, 

or management of debt obligations or the deposit, custody, management, borrowing, or 

investment of funds.  As used in the foregoing verification, "boycott energy company" 

means, without an ordinary business purpose, refusing to deal with, terminating business 

activities with, or otherwise taking any action that is intended to penalize, inflict economic 

harm on, or limit commercial relations with a company because the company: (A) engages 

in the exploration, production, utilization, transportation, sale, or manufacturing of fossil 

fuel-based energy and does not commit or pledge to meet environmental standards beyond 

applicable federal and state law; or (B) does business with a company described by the 

preceding statement in (A). 

20.4 Anti-Discrimination Verification – Firearm Entities and Firearm Trade Associations. FIRM 

hereby verifies that it and its parent company, wholly- or majority-owned subsidiaries, and 

other affiliates, if any, do not have a practice, policy, guidance, or directive that 

discriminates against a firearm entity or firearm trade association and will not have a 

practice, policy, guidance, or directive that discriminates against a firearm entity or firearm 

trade association during the term of this Agreement. The foregoing verification is made 

solely to comply with Section 2274.002, Texas Government Code.  As used in the foregoing 

verification, “discriminate against a firearm entity or firearm trade association” means: (i)  

refuse to engage in the trade of any goods or services with the entity or association based 

solely on its status as a firearm entity or firearm trade association; (ii)  refrain from 

continuing an existing business relationship with the entity or association based solely on 
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its status as a firearm entity or firearm trade association; or (iii)  terminate an existing 

business relationship with the entity or association based solely on its status as a firearm 

entity or firearm trade association; but does not include (a)  the established policies of a 

merchant, retail seller, or platform that restrict or prohibit the listing or selling of ammunition, 

firearms, or firearm accessories; or (b)  a company's refusal to engage in the trade of any 

goods or services, decision to refrain from continuing an existing business relationship, or 

decision to terminate an existing business relationship to comply with federal, state, or local 

law, policy, or regulations or a directive by a regulatory agency; or for any traditional 

business reason that is specific to the customer or potential customer and not based solely 

on an entity's or association's status as a firearm entity or firearm trade association. 

 

ARTICLE 21 – ENTIRE AGREEMENT AND MODIFICATIONS 
 
This Agreement and the Attachments incorporated by reference contain the entire understanding 
between the Parties, superseding all prior or contemporaneous communications, agreements, 
and understandings between the Parties with respect to the subject matter hereof. This 
Agreement may not be modified in any manner except by written amendment executed by both 
Parties. 

 
IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed by their duly 

authorized representatives as of the day and year first above written. 

 
 
 
 

 
                  HALFF ASSOCIATES, INC.     CITY OF KYLE, TEXAS 
 

 
BY:    BY:    

   

NAME:     NAME:        

TITLE:     TITLE:       

DATE:     DATE:     
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PART I 

SCOPE OF SERVICES 

 
Note, this Scope of Services is for this Contract only and may not reflect all services described 

in the Request for Qualifications under which these services were procured. As stated in the 

RFQ, other Contracts may be entered into between CITY and FIRM that cover additional 

services, or other services may be added to this Contract at a later date if amended by both 

parties. 

 
CITY intends that this Contract cover a scope of services that will produce reports, drawings, 

budgets, and other documents required in pre-award and post-award engineering services for 

Hazard Mitigation Grant Assistance (HMGA). 

 
FIRM shall perform the following tasks: 

 
Post-Award Services 
1.  Preliminary and Final Design Plans and Specifications 

a. Prepare a preliminary report with an estimated budget. 
b. Prepare detailed plans and technical specifications for the construction the 

improvements within the allowed budget. 
c. Submit the drawings and specifications to the CITY for review and approval. 
d. Upon completion of any revisions by the CITY, prepare final quantity takeoff for 

establishment of construction costs. 
2. Bidding Phase Services 

a. Coordinate with the CITY on specific pre-bid opening & bid opening dates and times 
to be specified in the advertisement for bids. 

b. Complete the advertisement for bids and schedule required notices for publishing 
in the local area newspaper(s). 

c. Prepare and provide construction documents including all contract document 
information for the bidding and construction of the project. 

d. Provide the necessary copies of project manuals, plans, and specifications for 
bidding and construction of the project. 

e. Attend pre-bid and bid opening conferences. 
3. Construction Phase Services 

a. Oversight of construction. 
b. Inspection of work throughout construction and upon project completion. 

 
 
Standard of Performance 

1. All services of FIRM and its independent professional associates, consultants and 
subcontractors will be performed in a professional, reasonable and prudent manner in 
accordance with generally accepted professional practice. The Firm represents that it has 
the required skills and capacity to perform work and services to be provided under this 
Contract. 

2. FIRM represents that services provided under this Contract shall be performed within the 
limits prescribed by CITY in a manner consistent with that level of care and skill ordinarily 
exercised by other professional consultants under similar circumstances. 

3. Any deficiency in FIRM's work and services performed under this Contract shall be subject 
to the provisions of applicable state and federal law. Any deficiency discovered shall be 
corrected upon notice from CITY and at FIRM's expense if the deficiency is due to FIRM's 
negligence. CITY shall notify FIRM in writing of any such deficiency and provide an 
opportunity for mutual investigation and resolution of the problem prior to pursuit of any 
judicial remedy. In any case, this provision shall in no way limit the judicial remedies 
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available to CITY under applicable state or federal law. 
4. FIRM agrees to and shall hold harmless CITY, its officers, employees, and agents from all 

claims and liability of whatsoever kind or character due to or arising solely out of the negligent 
acts or omissions of FIRM, its officers, agents, employees, subcontractors, and others 
acting for or under the direction of FIRM doing the work herein contracted for or by or in 
consequence of any negligence in the performance of this Contract, or by or on account of 
any omission in the performance of this Contract. 
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ATTACHMENT 1 

 

City of Kyle 

HMGP DR-4485 COVID Engineering Services 

Backup Power Generator Assessment Study 

 

SCOPE OF WORK 

 

 

The attached proposal includes professional engineering services for the backup power generator 

assessment study to six City of Kyle sites. 

 

SCOPE OF THE PROJECT 

 

Engineer contracts with Owner to develop an engineer’s report with backup power 

generation recommendations and engineer’s opinion of probable construction cost for six 

City of Kyle sites. Engineer agrees to provide the services described below.   

 

 

SCOPE OF BASIC SERVICES 

 

Halff will provide the following tasks to assist with the development of a Hazard Mitigation 

Application. Specifically, the following professional services will be provided: 

 

TASK 1: PROJECT MANAGEMENT 

This task consists of planning the project, executing the plan and making necessary 

adjustments or changes when needed, as well as closing out the project when work has been 

successfully completed.  The project manager shall be the single point of contact for all 

correspondences and is responsible for monthly progress reports and invoices. 

 

TASK 2: GENERATOR ASSESSMENT STUDY 

 

2.1 Electrical Backup System Analysis:   

Halff will be developing 8 generator sizing simulation models for recommended generator 

capacity specifications. The generator sizing simulation model is to be conducted as per 

Owner provided Electrical One Line Diagram record documents and site visits. Site visits 

not to exceed of one per site.  Halff will study recommended generator starting transients 

such as voltage dip thresholds, frequency response, and step loading. 

 

2.2 Electrical Engineering Report:   

Report is to provide site electrical backup power system upgrade recommendations. It is to 

include an electrical load list, engineer’s opinion of probable construction cost and 

generator sizing recommendation analysis report. Report shall also include recommended 

backup power electrical equipment such as the associated automatic transfer switch, 

required generator structural foundation, and electrical feeder/raceway requirements.  
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2.3 Opinions of Probable Construction Cost.  Engineer’s Opinions (if any) of Probable 

Construction Cost (OPCC) are to be made on the basis of Engineer’s experience, 

qualifications, and general familiarity with the construction industry.  However, because 

Engineer has no control over the cost of labor, materials, equipment, or services furnished 

by others, or over contractors’ methods of determining prices, or over competitive bidding 

or market conditions, Engineer cannot and does not guarantee that proposals, bids, or actual 

Construction Cost will not vary from OPCC prepared by Engineer.   

 

TASK 3: GENERATOR BENEFIT COST ANALYSIS 

 

A benefit cost analysis will be conducted by Grantworks, Inc., subconsultant, to assist with 

the development of the backup generator Hazard Mitigation Application. Grantworks, Inc. 

proposal to conduct this analysis is attached. 

 

 

EXCEPTIONS AND CONDITIONS 

 

A. This scope assumes a pre-award effort to assist with developing of the Hazard Mitigation 

Application. 

B. Services associated with Geotechnical, environmental, asbestos and mold abatement are 

specifically excluded.  

C. The terms of services under this proposal shall be governed by the general agreement 

between Halff Associates and the City of Kyle. 

D. The development of construction documents is specifically excluded from the scope of 

work. 

 

 

FEE SUMMARY 
 

The fee estimate for the scope of work outlined above will be based on a lump sum and is shown 

below. Our services will be invoiced monthly based on the percentage of work completed.  Costs 

incurred will be carefully monitored during the progress of this project and the fees will not be 

exceeded without prior approval from the City. 

 
 
 Task 1:  Project Management........................................................................................................ $ 3,500 
 
 Task 2:  Generator Assessment Study ...................................................................................... $ 38,500 
 
 Task 3:  Benefit Cost Analysis ...................................................................................................... $ 4,400 
 
 

TOTAL ENGINEERING SERVICES $  46,400 
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SUBCONSULTANT PROPOPOSAL 
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Letter of Agreement between GrantWorks, Inc. and Halff Associates, Inc. 
for Benefit Cost Analysis (BCA) Development work. 
 
Primary Contact 
Halff Associates, Inc. 
1201 North Bowser Rd. 
Richardson, TX 75081-2275 
 
RE: Letter of Agreement Between GrantWorks, Inc. and Halff Associates, Inc. 
 

Hazard Mitigation Application Development for City of Kyle. 
  
Halff Associates, Inc. has been awarded a contract with the City of Kyle to assist with the 
development of a Hazard Mitigation Application.  Per HMA Guidance FEMA has specified 
minimum project criteria via regulation (44 CFR Section 206.434), sub-applicants must 
demonstrate mitigation projects are cost effective.  Projects must be cost-effective and 
substantially reduce the risk of future damage, hardship, loss, or suffering resulting from a 
major disaster. The recipient must demonstrate this by documenting that the project; 

1. Addresses a problem that has been repetitive, or a problem that poses a significant risk 
to public health and safety if left unsolved, 

2. Will not cost more than the anticipated value of the reduction in both direct damages and 
subsequent negative impacts to the area if future disasters were to occur, 

3. Has been determined to be the most practical, effective, and environmentally sound 
alternative after consideration of a range of options, 

4. Contributes, to the extent practicable, to a long-term solution to the problem it is 
intended to address, 

5. Considers long-term changes to the areas and entities it protects and has manageable 
future maintenance and modification requirements. 

 
We would like to enter into agreement with your firm as a subcontractor to assist in the 
completion of the BCA: 
 
Halff Associates, Inc. Obligations:  

1. Provide information, cooperation, and assistance to GrantWorks, Inc. necessary to its 
fulfillment of the BCA development.   

2. Furnish GrantWorks, Inc. with copies of Project-related data and information upon 
request.  

3. Examine documents and information submitted by the GrantWorks, Inc. and promptly 
render responses within 5 business days to the GrantWorks, Inc.  

4. Pay GrantWorks, Inc. invoices within 60 days of receipt. 
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The compensation for the above services to GrantWorks, Inc. shall be five hundred dollars 
($500) per location, eight (8) in total, for a sum of four thousand dollars ($4,000). 
 

 Facility 

1 Ground Tank (Lehman) 

2 Lift Station (Kensington) 

3 Well 2 

4 Well 3 

5 Well 4 

6 Ground Tank (Veterans) 

7 Ground Tank (Yarrington) 

8 Lift Station (Trails) 

 

 

 

 
GrantWorks, Inc. 
2201 Northland Drive 
Austin, TX 78756 

 Halff Associates, Inc. 

1201 North Bowser Rd. 

Richardson, TX 75081-2275 
 

 
            
 
BY:          
  Bruce J. Spitzengel 
  President 

  
 
 
BY:         
  Typed Name 
       Title 
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CITY OF KYLE, TEXAS 
CTC Residential Development

Meeting Date: 6/7/2022
Date time:7:00 PM

Subject/Recommendation: Consider and possible action to waive the requirement of the 12-month waiting period in
Sec. 53-1205(i)(2) of the City's Code of Ordinances with regard to the application for
zoning or property located at 5839 Kyle Parkway, in Hays County, Texas. CTC
Residential LLC (Z-21-0091). ~ Daniela Parsley, Council Member
 
City Council voted 1-6 to approve on 1/18/2022.

Other Information:

Legal Notes:

Budget Information: 

ATTACHMENTS:
Description

No Attachments Available
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CITY OF KYLE, TEXAS 
Traffic Calming Measures

Meeting Date: 6/7/2022
Date time:7:00 PM

Subject/Recommendation: Discussion regarding possible text amendments and/or alternative traffic calming
measures to be considered in single residential zoned areas (including but not limited to
R-1-1, R-1-2, R-1-3, R-1-A, M-1, M-2, M-3). ~ Dex Ellison, Council Member

Other Information: https://nacto.org/publication/urban-street-design-guide/street-design-elements/vertical-
speed-control-elements/speed-cushion/
 
https://www.transportation.gov/mission/health/Traffic-Calming-to-Slow-Vehicle-Speeds

Legal Notes:

Budget Information: 

ATTACHMENTS:
Description

No Attachments Available
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CITY OF KYLE, TEXAS 
Comprehensive Plan Discussion

Meeting Date: 6/7/2022
Date time:7:00 PM

Subject/Recommendation: Discussion and possible action regarding the City of Kyle's process of creating the
Comprehensive Plan. ~ Yvonne Flores-Cale, Council Member

Other Information:

Legal Notes:

Budget Information: 

ATTACHMENTS:
Description

No Attachments Available
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CITY OF KYLE, TEXAS 
Homestead Exemption

Meeting Date: 6/7/2022
Date time:7:00 PM

Subject/Recommendation: Discussion and possible action regarding a change in the City of Kyle's homestead
exemption. ~ Yvonne Flores-Cale, Council Member

Other Information:

Legal Notes:

Budget Information: 

ATTACHMENTS:
Description

No Attachments Available
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CITY OF KYLE, TEXAS 
Unversal Natural Gas Franchise

Agreement

Meeting Date: 6/7/2022
Date time:7:00 PM

Subject/Recommendation: (First Reading) An ordinance granting to Universal Natural Gas, LLC (d/b/a Universal
Natural Gas, Inc.) and its successors and assigns, for a period of ten (10) years from the
effective date of this ordinance, a non-exclusive franchise and right to enter the public
ways to install, operate and maintain a distribution system within, along, across, over and
under the public ways of the city of Kyle, Texas for the transportation, distribution and/or
sale of gas to customers and the public in the city; defining the words and phrases
therein; providing for assignment, sale or lease of the franchise; providing for use and
repair of the public ways; providing for regulation of service; establishing depth of
pipelines; establishing rights and duties in the movement and alteration of pipelines;
providing for indemnification of the city of Kyle; providing for inspection of grantee’s
records; requiring grantee to pay a franchise fee; providing for conditions of the
franchise; providing for construction of this ordinance upon the invalidity of any part
thereof; providing for acceptance of this franchise by grantee and both an effective and
an operative date thereof; repealing all other ordinances directly in conflict herewith;
providing for severability; providing for publication and prescribing an effective date. ~
Jerry Hendrix, Assistant City Manager
 

Public Hearing

Other Information: Public Hearing was noticed in the Hays Free Press in their May 25th edition.
 
Agreement has been reviewed and approved by staff and city legal.

Legal Notes:

Budget Information: Grantee shall collect the Franchise Fee from its Customers and shall pay City a
Franchise Fee the sum of which is equal to Five Percent (5%) of the Gross Receipts
received by Grantee.

ATTACHMENTS:
Description
Unversal Natural Gas Franchise Agreement

City of Kyle Service Area Map
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ORDINANCE NO. __________ 

AN ORDINANCE GRANTING TO UNIVERSAL NATURAL GAS, LLC (d/b/a UNIVERSAL 
NATURAL GAS, INC.) AND ITS SUCCESSORS AND ASSIGNS, FOR A PERIOD OF TEN 
(10) YEARS FROM THE EFFECTIVE DATE OF THIS ORDINANCE, A NON-EXCLUSIVE 
FRANCHISE AND RIGHT TO ENTER THE PUBLIC WAYS TO INSTALL, OPERATE AND 
MAINTAIN A DISTRIBUTION SYSTEM WITHIN, ALONG, ACROSS, OVER AND UNDER 
THE PUBLIC WAYS OF THE CITY OF KYLE, TEXAS FOR THE TRANSPORTATION, 
DISTRIBUTION AND/OR SALE OF GAS TO CUSTOMERS AND THE PUBLIC IN THE 
CITY; DEFINING THE WORDS AND PHRASES THEREIN; PROVIDING FOR 
ASSIGNMENT, SALE OR LEASE OF THE FRANCHISE; PROVIDING FOR USE AND 
REPAIR OF THE PUBLIC WAYS; PROVIDING FOR REGULATION OF SERVICE; 
ESTABLISHING DEPTH OF PIPELINES; ESTABLISHING RIGHTS AND DUTIES IN THE 
MOVEMENT AND ALTERATION OF PIPELINES; PROVIDING FOR INDEMNIFICATION 
OF THE CITY OF KYLE; PROVIDING FOR INSPECTION OF GRANTEE’S RECORDS; 
REQUIRING GRANTEE TO PAY A FRANCHISE FEE; PROVIDING FOR CONDITIONS OF 
THE FRANCHISE; PROVIDING FOR CONSTRUCTION OF THIS ORDINANCE UPON THE 
INVALIDITY OF ANY PART THEREOF; PROVIDING FOR ACCEPTANCE OF THIS 
FRANCHISE BY GRANTEE AND BOTH AN EFFECTIVE AND AN OPERATIVE DATE 
THEREOF; REPEALING ALL OTHER ORDINANCES DIRECTLY IN CONFLICT 
HEREWITH; PROVIDING FOR SEVERABILITY; PROVIDING FOR PUBLICATION AND 
PRESCRIBING AN EFFECTIVE DATE. 

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF KYLE, TEXAS: 

SECTION 1. DEFINITIONS 

As used in this Ordinance, the following words and phrases shall have the following meanings: 

A. “Affiliate” means any person or entity that directly or indirectly owns or controls, that is 
directly or indirectly owned or controlled by, or that is under common ownership or control 
with Grantee. 

B. “City” means the City of Kyle, in Hays County, Texas, a municipal corporation, hereinafter 
also referred to as “City”. 

C. “City Secretary” means the City Secretary of the City or other such officer of the City 
designated to serve as the filing officer for official documents and records of the City. 

D. “City Council” means the City Council of the City as the governing body of the City. 

E. “City Engineer” means the City Engineer of the City, the Public Works Director of the 
City, or such other officer of the City designated to approve engineering plans and designs 
for construction within Public Ways. 

F. “City Manager” means the City Manager of the City, the City Administrator of the City, 
or such other chief administrative officer of the City designated to hear appeals from the 
decisions of other City officers. 
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G. “Customer” means any individual person, corporation, company, partnership, firm, 
unincorporated association, trust, municipality, or public or private entity located within 
the municipal corporate limits of the City and serviced by the Grantee through any use of 
the Public Ways. 

H. “Franchise Fee” or “Franchise Fees” shall mean the sum of fees to be paid to the City by 
Grantee under Section 11 of this Ordinance. 

I. “Gas Sales” means the sale of natural gas to Grantee’s Customers located within the 
corporate limits of the City by use of the System. 

J. “Gas Transportation” means the transportation of Transport Gas for redelivery to 
Customers with re-delivery points located within the corporate limits of the City. 

K. “Grantee” shall mean UNIVERSAL NATRUAL GAS, LLC, a Texas limited liability 
company, and its successors and assigns. 

L. “Gross Receipts from Gas Sales” shall constitute and include Grantee’s total receipts from 
Gas Sales to Grantee’s Customers within the corporate limits of the City. Grantee’s Gross 
Receipts from Gas Sales subject to the Franchise Fee shall specifically exclude, without 
limitation: 

[1] receipts from gas sales or services to Customers located at delivery points outside 
the corporate limits of the City; 

[2] revenues derived from monthly service fees and miscellaneous service charges, 
such as charges to connect, disconnect, or reconnect customers within the corporate 
limits of the City, charges to handle returned checks from consumers within the 
corporate limits of the City, and such other service charges as may, from time to 
time, be authorized in the rates of the Grantee;  

[3] sales of gas billed but not collected or received by the Grantee; 

[4] the revenue of any Affiliate of Grantee, to the extent that such revenue is also 
included in Gross Receipts from Gas Sales of the Grantee; 

[5] sales taxes, gross receipts taxes, other applicable taxes under state or local law, and 
Franchise Fees collected by Grantee; 

[6] any interest income earned by the Grantee; and  

[7] all monies received from the lease or sale of real or personal property, provided, 
however, that this exclusion does not apply to the lease of facilities within the City’s 
Public Ways. 

M. “Gross Receipts from Gas Transportation” shall constitute and include Grantee’s total 
receipts from its transportation of Transport Gas, consisting of receipts from cost of service. 
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Grantee’s Gross Receipts from Gas Transportation subject to the Franchise Fee shall 
specifically exclude, without limitation: 

[1] receipts from gas transportation services to Customers located at delivery points 
outside the corporate limits of the City; 

[2] fees for gas transportation services billed but not collected or received by the 
Grantee; 

[3] the revenue of any Person including, without limitation, an Affiliate of Grantee, to 
the extent that such revenue is also included in Gross Sales Revenues of the 
Grantee; 

[4] sales taxes, gross receipts taxes, other applicable taxes under state or local law, and 
Franchise Fees collected by Grantee; 

[5] any interest income earned by the Grantee; and  

[6] all monies received from the lease or sale of real or personal property, provided, 
however, that this exclusion does not apply to the lease of facilities within the City’s 
Public Ways. 

N. “Permit” means the authorization to Grantee: 

[1] for the opening of the streets, avenues, alleys, other public places or Public Ways 
shown on maps or plans submitted by Grantee to the City Engineer, showing the 
streets, avenues, alleys, and other public places and the locations thereon wherein 
Grantee proposes to construct new mains and pipes, 

[2] for the new construction or laying of the new mains and pipes by Grantee as shown 
on plans, and 

[3] to perform all work on existing Grantee facilities or the System within the Public 
Ways or other City rights-of-way, and  

[4] approved by the City. 

O. “Person” means an individual, corporation, general or limited partnership, limited liability 
company, trust, association, or other business or legal entity.  

P. “Public Ways” means the present and future streets, avenues, boulevards, parkways, lanes, 
alleys, bridges, sidewalks, easements, highways, and public places within the municipal 
corporate limits of the City. 

Q. “System” means Grantee’s system of mains, pipelines, conduits, valves, feeders, regulator 
stations, laterals, service lines, measuring devices, and all other necessary plants, 
attachments, land, structures, facilities and appurtenances for the purpose of selling, 
storing, supplying, conveying, transmitting, distributing, and/or transporting natural gas 
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and any gas, including the equivalent substitutes, for all other lawful purposes in, through, 
upon, under, and along the present and future streets, avenues, alleys, bridges, sidewalks, 
easements, highways, and any other public place within the municipal corporate limits of 
the City. 

R. “Transport Gas” means gas owned or controlled by a user or its designee (i.e., gas that is 
purchased or otherwise acquired by a user from someone other than Grantee) and delivered 
by such user or its designee to Grantee at a point on Grantee’s System, such point of 
delivery to be defined by Grantee, and carried, delivered or transported through Grantee’s 
System at a point of redelivery within the municipal corporate limits of the City by Grantee 
to the user for a fee. 

SECTION 2. GRANT OF FRANCHISE 

A. Subject to the terms and conditions of this Franchise Ordinance, the Grantor hereby grants 
to Grantee, its successors and assigns and Affiliates, for the term of ten (10) years from the 
effective date of this Ordinance, the right to enter upon the Public Ways to install, operate 
and maintain a System along, across, over and under the Public Ways for the privilege of 
transporting, distributing and/or selling gas to Customers and the public within the 
municipal corporate limits of the City, and including any territory that the City may 
hereafter annex, acquire, purchase; and to distribute, sell, store, supply, transport, carry 
and/or convey natural gas and any gas through Grantee’s System in the City to other cities, 
towns, communities and areas outside the City and to inhabitants thereof, for the full term 
of this Franchise Ordinance. 

B. The Ordinance shall have the effect of and shall be a contract between City and Grantee 
and shall be the measure of the rights and liabilities of City as well as Grantee, subject to 
City Ordinances and applicable state and federal laws. 

C. The Franchise granted by this Ordinance shall in no way affect or impair the present or 
future rights, obligations, or remedies of the City or Grantee under the Texas Gas Utility 
Regulatory Act, as amended.  This is a non-exclusive franchise. 

SECTION 3. FRANCHISE ASSIGNMENT, SALE OR LEASE 

Grantee may not sell, transfer or assign the franchise granted hereby without authorization of City 
Council expressed by ordinance.  

 
SECTION 4. USE AND REPAIR OF THE PUBLIC WAYS 

A. Grantee’s System shall be erected, placed, extended, repaired, laid or otherwise installed, 
operated and maintained in such a manner as  will, at the sole but reasonable discretion of 
the City, not interfere with or damage other existing public uses of the Public Ways, 
including but not limited to existing sewer, water, pipes, electricity, telephone wires, public 
or private drains, and any other facilities within the City and also including those utilities 
granted by franchise or permit by the City.  This Ordinance shall constitute the Permit to 
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perform all work on existing Grantee facilities or the System within the Public Ways or 
rights of way. 

B. Except in the case of an emergency, within the City’s full purpose jurisdiction, when 
Grantee desires to lay any new mains or replace any existing mains hereunder, and before 
commencing its new construction work or replacement of mains, it shall submit to the City 
Engineer, or other designee identified by the City, a map or plan showing the streets, 
avenues, alleys, and other public places and the locations thereon wherein it proposes to 
construct such new or replacement mains and pipes. The City Engineer, or other designee, 
shall by written notice, either issue or deny the Permit to Grantee. Approval by the City 
Engineer, or other designee, shall constitute the Permit to Grantee for the opening of the 
streets, avenues, alleys and other public places shown on the map or plan, and for the new 
construction or laying of the new mains and pipes by Grantee or the replacement of existing 
mains and pipes as shown on the plan. 

In the event that the Permit is denied, the City Engineer, or other designee, shall advise 
Grantee of the reasons for the denial and all necessary steps to secure approval of the 
Permit. Grantee shall have the right to immediately appeal the non-issuance of the Permit 
to the City Manager, and if not approved within ten (10) calendar days by the City Manager, 
Grantee may appeal to the City Council and be heard at a public meeting held in compliance 
with applicable law. If the City Council fails to act on the appeal within ten (10) calendar 
days, the appeal will be deemed to be denied unless agreed otherwise in writing by Grantee 
and the City.  

This Subsection 4 (B) shall also apply to all other facilities and equipment of Grantee to be 
constructed or installed on public property within the City’s full purpose jurisdiction. 

C. It shall be necessary for Grantee to secure a Permit, as defined herein, for the laying of 
service pipes from the mainline pipes of Grantee to its Customers. 

D. Grantee is required to secure all permits and pipelines permits as promulgated by the City’s 
Ordinances.  

E. After any excavation or disturbance, Grantee shall, at its own expense, with due diligence 
and dispatch, place the Public Way, and all public or private property so disturbed, in a 
condition City equal to or better than that before being damaged, destroyed, or disturbed 
by the Grantee.  

SECTION 5. REGULATION OF SERVICE 

The System of Grantee shall at all times be installed, operated and maintained in accordance with 
accepted good practice, and in accordance with all State, Federal and City ordinances. 

The City reserves the right to: 

A. Determine, fix, and regulate the charges, rates, or compensation to be charged by the 
Grantee 
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B. Repeal the Franchise by ordinance any time upon the failure or refusal of the Grantee to 
comply with the terms of this Franchise Agreement, the City Charter, or any applicable 
city ordinance  

C. Establish standards and quality of products or service. 

D. Require such expansion, extension, and improvement of plants and facilities as are 
necessary to provide adequate service to all the City and to require that maintenance of 
facilities be performed at the highest reasonable standard of efficiency.  

E. Prescribe the method of accounting and reporting to the City so that the Grantee will 
accurately reflect the expenses, profits, and property values used in rendering its services 
to the City. It shall be deemed sufficient compliance with this requirement if the Grantee 
keeps its accounts in accordance with the uniform system established by an applicable 
federal or state agency for such service.  

F. Examine and audit at any time the accounts and other records of Grantee and to require 
annual and other reports prescribed in the City ordinances.  

G. Require such compensation, regulatory, rental, and franchise fees as may not be prohibited 
by law.  

H. Impose such regulations and restrictions as may be deemed desirable or conducive to the 
health, safety, welfare and accommodation of the public.  

I. Assess a penalty against the Grantee for failure to comply with this Agreement, the 
ordinances of the City, or the law of the State. Grantee will be informed of the Grantee’s 
violations in writing, stating the provisions the Grantee failed to comply with, a time for a  
hearing, and a deadline for the correction of the non-compliance. The City may assess a 
reasonable penalty based on the facts issues and circumstances determined at the hearing. 
Failure to correct the non-compliance within a reasonable time may result in the City 
terminating the Agreement.  

SECTION 6. DEPTH OF PIPELINES 

After the effective date of this franchise, Grantee’s main or lateral lines installed or replaced in 
Public Ways shall be installed or replaced at depths which comply with all applicable City 
Ordinances applicable at the time of installation as well as state and federal rules, regulations and 
company policies establishing minimum safety standards for the design, construction, maintenance 
and operation of pipelines. Depth shall be determined as outlined in City’s Ordinances.  

SECTION 7. DUTY TO MOVE OR ALTER LINES 

A. City reserves the right to lay or permit to be laid cables, electric conduits, water, sewer, gas 
or other pipelines and to do or permit to be done any underground work deemed necessary 
and proper by the City, along, across, over or under the Public Ways. In permitting such 
work to be done, the City shall be liable to the Grantee for any damage to Grantee’s 
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pipelines and facilities caused by City or its agents’ or contractors’ negligence, to the extent 
allowed by law. 

B. When Grantee is required by City to remove or relocate its mains, laterals, and other 
facilities to accommodate construction of streets and alleys by the City, Grantee shall 
remove or relocate such mains, laterals, and other facilities at Grantee’s sole cost and 
expense.  If Grantee is eligible under federal, state, county, local or other programs for 
reimbursement of costs and expenses incurred by Grantee as a result of such removal or 
relocation, and such reimbursement is required to be handled through City, then Grantee’s 
costs and expenses shall be included in any application by City for reimbursement, if 
Grantee provides the City its appropriate cost and expense documentation prior to the filing 
of the application. City shall provide reasonable notice to Grantee of the deadline for 
Grantee to submit documentation of the costs and expenses of such relocation to City. 

C. When Grantee is required to remove or relocate its mains, laterals or other facilities to 
accommodate construction of streets or alleys by the City without reimbursement, Grantee 
shall have the right to seek a surcharge to recover relocation costs pursuant to 
Section 104.112 of the Texas Utilities Code or any other applicable law or regulations. 

D. Grantee is required, at its own expense, to restore all public and private property to a 
condition equal to or better than that before being damaged or destroyed by the Grantee as 
a result of the performance of this Agreement.  

SECTION 8. EXTENSIONS 

Grantee is required to extend and provide service to all parts and portions of the City that are 
subject to new greenfield development. It is an defense to violation of this provision if Grantee has 
offered its services to applicable developers, at prevailing and competitive rates, and developer 
has declined. 

SECTION 9. INDEMNIFICATION 

Grantee and its successors and assigns shall indemnify, save, defend, protect and hold City and its 
agents, successors, assigns, legal representatives, employees, contractors, elected and non-elected 
officials and officers harmless from and against any and all claims, damages, losses, liabilities, 
demands, costs, causes of action, settlements, awards, penalties, fees assessments, fines, charges, 
demands, liens, punitive damages, attorney fees and judgments of every kind or character, known 
or unknown, fixed or contingent (collectively “Claims”) arising out of the acts or omissions of the 
Grantee, its servants, agents, employees, contractors, subcontractors, licensees, or any other person 
or entity in connection with the Grantee and the operation of this franchise, including without 
limitation any claims arising from tort, personal injury, death, property damage or nuisance, 
provided however, that in the event of such claim or claims being prosecuted against the City, 
Grantee shall have the right to defend against the same, and to settle or discharge same in such 
manner as it may see fit, and the City shall give prompt written notice to Grantee of the presentation 
or prosecution of such claims. The indemnity provided for in this paragraph shall not apply to any 
Claims or liability resulting from the acts, omissions, or negligence of the City, its agents, legal 
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representatives, employees, contractors, elected and non-elected officials and officers or any other 
person or entity in connection with the City. 

 

SECTION 10. GRANTEE’S RATES, RULES AND REGULATIONS 

The Grantee has the right to make and enforce rules and regulations as it may deem necessary for 
the extension of its facilities, the sale of its gas and the conduct of its business  and deemed 
desireable or constructive to the health, safety, welfare and accommodation of the public in 
accordance with the City’s ordinances and subject to all applicable federal and state laws and 
regulatory agencies with appropriate jurisdiction.  

SECTION 11. INSPECTION OF RECORDS 

Grantee permits City or its agents to inspect, examine and audit, , the books, papers and any other 
records kept by Grantee pertaining to the rendering of service to the public , such as plats, maps 
and atlases identifying Grantee’s pipelines in the City, and the books and records necessary, as 
determined by the City, to verify the franchise fee payment provided for in Section 12 hereof. 
Notwithstanding the obligation herein, Grantee shall have the right to the reasonable protection of 
proprietary information and to provide redacted documents or require City or its agents to enter 
into such agreements pertaining to confidentiality as may reasonably protect the proprietary 
information of Grantee but which do not frustrate the purposes of this Section.  

SECTION 12. CONSIDERATION FOR FRANCHISE: FRANCHISE FEE 

A. As full consideration for the rights and privileges conferred by this Ordinance, Grantee 
agrees to pay City as follows: 

[1] Grantee shall collect the Franchise Fee from its Customers and shall pay City a 
Franchise Fee the sum of which is equal to Five Percent (5%) of the Gross Receipts 
received by Grantee, per billing period, from the transportation and sale of natural 
gas for consumption within the municipal corporate limits of the City. The 
Franchise Fee shall include only Gross Receipts from Gas Sales to Customers 
located in the City and Gross Receipts from Gas Transportation to Transport Gas 
Customers with re-delivery points located in the City. All sums due from Grantee 
shall be in lieu of all other franchise fees, licenses, or occupational taxes, which 
may be levied or attempted to be levied on Grantee by the City. 

[2] Grantee shall pay such Franchise Fee collected from its Customers to the City under 
the terms of this Ordinance, based upon meters read on or after the effective date 
of this Ordinance. During the term of this Ordinance, Grantee shall collect from its 
Customers and pay the City on January 31st (for the last six months of the prior 
calendar year) and July 31st (for the first six months of the calendar year). Grantee 
shall include with the Franchise Fee payment a statement showing its collections of 
Gross Receipts from Gas Sales and Gross Receipts from Gas Transportation in the 
City, including the calculation of the Franchise Fee for the subject time period. 
Collection and payment of Franchise Fee shall be final as to both parties unless 
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questioned by written notice provided by one party to the other within one year 
after payment thereof has been made. 

[3] Any payments that are received after 5:00 P.M. of the due date constitute late 
payments. Late payments shall accrue interest from such due date until payment is 
received by the City. Interest shall be calculated in accordance with the interest rate 
for customer deposits established in accordance with Texas Utilities Code Section 
183.003 for the time period involved.  

[4] It is expressly agreed that the Franchise Fee payments shall be in lieu of any 
payments for the right to use the Public Ways or other public rights-of-way of the 
City, including expressly the charge permitted to be levied by the Texas Tax Code 
Sections 182.021-182.026 and 182.081-182.082, or any successor statute 
permitting such a charge, however designated. The Franchise Fee shall be in lieu 
of and accepted as payment of all of Grantee’s obligations to pay all other franchise 
fees, licenses, easement or occupation taxes, levies, exactions, rentals, street-cut 
fees, inspection fees, right of way inspection fees, permit fees, franchise fees, 
easement taxes, or charges of any kind whatsoever which may be levied or 
attempted to be levied in general by the City for the use of City’s Public Ways and 
other rights-of-way, with the sole exception of sales taxes, ad valorem taxes and 
special assessments which are made without reference to or dependence upon 
Grantee’s franchise or occupancy of the streets and public right of way, e.g., special 
assessment paving liens. 

The rights, privileges, and franchises granted by this Ordinance are not to be considered 
exclusive, and City hereby expressly reserves the right to grant, at any time as it may see 
fit, like privileges, rights, and franchises to any other person or corporation for the purpose 
of furnishing gas in the City. 

Unless expressly set forth herein, or otherwise provided by law, by accepting this 
Ordinance, Grantee does not agree to be responsible for the payment of franchise fees other 
than as expressly set forth herein, or for the payment of franchise fees owed to the City by 
any other entity, corporation or firm. 

SECTION 13. CONDITIONS OF FRANCHISE 

This contract, franchise, grant and privilege is granted and accepted under and subject to all 
applicable laws and under and subject to all of the orders, rules, regulations, and ordinances of 
City now or hereafter adopted by governmental bodies now or hereafter having jurisdiction. 

To the extent that all or any other existing ordinance shall conflict with any provision of this 
Ordinance, this Ordinance shall prevail upon passage, adopting and acceptance of this Ordinance. 

In addition to all other rights, powers and remedies retained by the Grantee and City under this 
Franchise Agreement or otherwise, in the event a dispute arises regarding the obligations under 
this Franchise Agreement, the City shall give written notice specifying the nature of the dispute to 
the Grantee. The Grantee shall have 45 days from receipt of such notice to remedy the dispute. If 
the cure cannot reasonably be completed within such 45-day period, commercially reasonable best 
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efforts to complete such cure shall be used. In the event a remedy does not occur, the City shall 
give 20 days written notice of intent to pursue additional judicial and/or legal remedies to the 
Grantee, including but not limited to injunctions to prevent breaches of this Franchise Agreement 
and to enforce specifically the terms and provisions of this Franchise Agreement. Actions taken 
by Grantee in order to comply with then-current laws and regulations shall not be considered 
grounds for a dispute hereunder. Nothing herein shall be construed to limit Grantee’s or City’s 
right to seek judicial determination of a breach of this Franchise Agreement, nor the City’s reserved 
right expressed in Section 5(I) herein.  

SECTION 14. INVALIDITY OF ORDINANCE 

If any clause, sentence, or section of this Ordinance shall be held to be invalid, it shall not affect 
the remaining portions of this Ordinance, which shall remain valid and effective as if such invalid 
provision did not exist, although the parties shall be entitled to a judicial interpretation or 
construction of this Ordinance to address the validation of such provision by minimal amendment 
thereof.  Further, should any governmental body now or hereafter having jurisdiction determine 
that Grantee shall not be permitted to collect in whole or in part the compensation due City by 
others for Transport Gas as set forth in Paragraph (2) of Subsection A of Section 13 of this 
Ordinance, Grantee shall thereafter have no obligation to make such payment to City and 
Paragraph (2) of Subsection A of Section 11 shall be of no force and effect with regard to the sale 
of Transport Gas. 

 

SECTION 15. EFFECTIVE DATE AND TERM 

This ordinance shall take effect and be in full force immediately upon the date of its final passage.  

SECTION 16. NOTICE OF ORDINANCE 

The Franchise Ordinance may not be passed except on two readings held after a public hearing for 
which ten (10) days notice is given.  

SECTION 17. ACCEPTANCE BY GRANTEE 

Grantee shall have thirty days from the execution of this Ordinance within which to file in the 
office of the City Secretary its consent to and written acceptance of the provisions and conditions 
of this Franchise Ordinance. 

SECTION 18. REPEALER 

Each and every other ordinance or part thereof which is directly in conflict with any provision 
herein as to the grant of a franchise for natural gas services and the regulation thereof is hereby 
repealed. 
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SECTION 19. SEVERABILITY 

That it is hereby declared that the sections, articles, subsections, paragraphs, sentences, clauses, 
and phrases of this ordinance are severable and if any phrase, clause, sentence, paragraph, 
subsection, article, or section of this ordinance shall be declared void, ineffective, or 
unconstitutional by a valid judgment or final decree of a court of competent jurisdiction, such 
voidness, ineffectiveness, or unconstitutionality shall not affect any of the remaining phrases, 
clauses, sentences, paragraphs, subsections, articles, or sections of this ordinance since the same 
would have been enacted by the City Council without the incorporation herein of any such void, 
ineffective, or unconstitutional phrase, clause, sentence, paragraph, subsection, article, or section. 

SECTION 20. NO WAIVER OF POWER. 

In granting this Franchise, the City does not waive its regulatory powers, nor any rights under the 
Constitution and laws, present and future, of the State of Texas, nor any of its rights under future 
ordinances which are not in conflict herewith. The enumeration of special duties required of the 
Grantee shall not be construed as a limitation of the powers and duties conferred upon the City by 
the Constitution or laws of the State of Texas, or any present or future ordinances; and the Grantee 
shall perform all duties required by of it, by any valid ordinances not in conflict herewith adopted 
by the City, and by the laws of the State of Texas. 

SECTION 21. CITY RESERVES POWER 

The City retains exclusive control over its streets, including (without enumerating all of its powers 
and without limiting its other powers) the power to lay out, establish, open, alter, widen, lower, 
elevate, extend, grade, abandon, discontinue, abolish, close, sell, pave, supervise, maintain and 
improve all of its streets and to construct, maintain and repair sewer pipes, water mains, drainage 
systems and other public works within its streets. In the exercise of such powers, the City may, 
whenever it deems it to be necessary, require the Grantee to alter, lower, elevate, relocate, or 
remove its pipelines in any such street, as and when required by the City. Such alterations to the 
Grantee’s systems shall be made at Grantee’s expense, subject to the Grantee’s right to recover 
such costs from the ratepayers within the City pursuant to Section 104.112 of the Texas Utilities 
Code. 

SECTION 22. VENUE 

This franchise agreement is performable in Hays County, Texas and in the event of a dispute 
between such parties hereto, by agreement of such parties, venue shall be established in Hays 
County, Texas. 

SECTION 23. ANNEXATIONS 

City shall promptly notify Grantee in writing of areas newly annexed into or de-annexed from the 
corporate limits of City, and Grantee shall update its records for the purpose of payment of 
franchise fees as soon as reasonably practicable after receiving such notice. Upon receipt of notice 
of annexation from the City, Grantee shall have one hundred eighty (180) days to begin collecting 
and paying the Franchise Fee for any revenues received from Grantee’s customers residing in the 
newly annexed territories. 
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SECTION 24. RENEWAL OF FRANCHISE; NOTICE 

Upon expiration of the initial ten (10) year term of this franchise, unless one of the parties provides 
written notice of termination to the other party hereto, this franchise shall be automatically renewed 
up to three (3) successive terms, with each renewal term lasting for five (5) years.  Either party 
may provide written notice of termination to the other party prior to the expiration of a renewal 
term and up to six months after the beginning of an automatically renewed term. 

Notices to Parties shall be sent by registered or certified mail, return receipt requested, postage 
prepaid, and addressed to: 

City  of Kyle: 
  City Manager 
  City of Kyle 
  100 W. Center Street 
  Kyle, Texas 78640 
 Copy: 
  Paige Saenz 
  Knight Law Firm, LLC 

Executive Office Terrace 
223 West Anderson Lane, Suite A-105 
Austin, Texas 78752 
 

Universal Natural Gas, LLC: 

Universal Natural Gas, LLC (d/b/a Universal Natural Gas, Inc.) 
Attn: General Counsel  
61 Carlton Woods Dr., Building 2 
The Woodlands, TX 77382 

Any party may change the address to which notices and other communications hereunder are to be 
delivered by giving notice to the other party in the manner described herein. 

SECTION 25. PROOF OF LIABILITY TO PERFORM UNDER THIS FRANCHISE 

At the City’s request, the Grantee will provide a copy of its Annual Report to the City Manager 
each year as proof of its financial ability to perform the duties required by this franchise. 

SECTION 26. INSURANCE 

During the term hereof, the Grantee shall maintain one or more policies of general liability insurance 
having policy limits of not less than $5,000,000.00 per occurrence. At the City’s request, the Grantee will 
provide a certificate of insurance evidencing such coverage. Grantor shall maintain reasonably adequate 
insurance covering its obligations of indemnity under Section 9 hereof. A certificate of insurance and a 
complete copy of the insurance policy including all riders, exhibits, amendments, and attachments shall 
be provided to the City annually and upon any substantial change in the nature of its coverage under this 
section. Should Grantee elect to self-insure, its annual notice to the City shall contain information 
describing with reasonable particularity all procedures for filing a claim. 
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DULY PASSED AND APPROVED BY THE CITY COUNCIL OF THE CITY OF 
KYLE, TEXAS, THIS _________ DAY OF _______________________, 2022. 

__________________________________________ 
  
 MAYOR 

ATTEST: 

____________________________________ 
 
City Secretary 
 
 
  

Item # 29



 
 

15 

The above and forgoing Franchise Ordinance and the grants, franchise, powers, rights and 
privileges thereto were accepted by Grantee this _____ day of ________________, 2022. 

UNIVERSAL NATURAL GAS, LLC 

By: ____________________________________ 

Name: ____________________________________ 

Title: ____________________________________ 
 

 

STATE OF __________________§ 
COUNTY OF ________________ § 

This instrument was acknowledged before me on the ____ day of __________, 2022, by 
_____________________________, _____________________ of UNIVERSAL NATURAL GAS, LLC, 
and who represents he has been given authority to sign this Agreement by and on behalf of said entity. 

 
       
Notary Public, State of _________________ 
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CITY OF KYLE, TEXAS 
Kyle 57 PID - SAP

Meeting Date: 6/7/2022
Date time:7:00 PM

Subject/Recommendation: Consideration and possible action on an Ordinance of the City of Kyle Making a Finding
of Special Benefit to the Property in the Kyle 57 Public Improvement District; Providing
for the Method of Assessment of Special Assessments Against Property in the District;
Approving an Assessment Roll for the District; Levying Assessments Against Property
within the District; Providing for Payment of the Assessments; Providing for Penalties
and Interest on Delinquent Assessments; Establishing a Lien on Property within the
District; Approving a Service and Assessment Plan; Approving Landowner Agreements;
Providing for Related Matters in Accordance with Chapter 372, Texas Local
Government Code; Providing an Effective Date; and Providing for Severability. ~ Jon
Snyder, P3Works, LLC, City's PID Administrator
 

Public Hearing

Other Information:

Legal Notes:

Budget Information: 

ATTACHMENTS:
Description
Ordinance levying assessments - Kyle 57 PID Bonds 3

Exhibit B to Assessment Ordinance - Landowner Agreement with Kyle 57 Development Corp. 1

Exhibit C to Assessment Ordinance - Landowner Agreement with MileStone Community Builders 1
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ORDINANCE NO. _____ 

 

AN ORDINANCE OF THE CITY OF KYLE MAKING A FINDING OF 

SPECIAL BENEFIT TO THE PROPERTY IN THE KYLE 57 PUBLIC 

IMPROVEMENT DISTRICT; PROVIDING FOR THE METHOD OF 

ASSESSMENT OF SPECIAL ASSESSMENTS AGAINST PROPERTY IN 

THE DISTRICT; APPROVING AN ASSESSMENT ROLL FOR THE 

DISTRICT; LEVYING ASSESSMENTS AGAINST PROPERTY WITHIN 

THE DISTRICT; PROVIDING FOR PAYMENT OF THE 

ASSESSMENTS; PROVIDING FOR PENALTIES AND INTEREST ON 

DELINQUENT ASSESSMENTS; ESTABLISHING A LIEN ON 

PROPERTY WITHIN THE DISTRICT; APPROVING A SERVICE AND 

ASSESSMENT PLAN; APPROVING LANDOWNER AGREEMENTS; 

PROVIDING FOR RELATED MATTERS IN ACCORDANCE WITH 

CHAPTER 372, TEXAS LOCAL GOVERNMENT CODE; PROVIDING 

AN EFFECTIVE DATE; AND PROVIDING FOR SEVERABILITY 

WHEREAS, Kyle Mortgage Investors, LLC, a Colorado limited liability company 

(”Kyle Mortgage Investors”), in accordance with Chapter 372 of the Texas Local Government 

Code, as amended (the “PID Act”), filed a petition (the “Petition”) with the City Secretary of the 

City of Kyle, Texas (the “City”) on June 1, 2021, requesting that the City authorize the Kyle 57 

Public Improvement District to be created within the City limits; and 

 

WHEREAS, the Petition contained the signatures of the owners of taxable property 

representing more than fifty percent of the appraised value of taxable real property liable for 

assessment within the District, as determined by the then-current ad valorem tax rolls of the Hays 

Central Appraisal District and the signatures of property owners who own taxable real property 

within the Kyle 57 Public Improvement District that constitutes more than fifty percent of the 

area of all taxable property that is liable for assessment; and 

 

WHEREAS, after providing the notices required by the PID Act and by Chapter 551 

of the Texas Government Code, (the “Open Meetings Act”), the City Council conducted a 

public hearing on September 7, 2021, to hear evidence and make findings as to the advisability 

of the improvements to be constructed for the benefit of the Kyle 57 Public Improvement 

District (the “Authorized Improvements”); the nature of the Authorized Improvements; the 

estimated cost of the Authorized Improvements, including the administrative costs of 

establishing and operating Kyle 57 Public Improvement District (the “Actual Costs”); the 

boundaries of the Kyle 57 Public Improvement District; the apportionment of the Actual Costs 

to be assessed against property in the Kyle 57 Public Improvement District between the Kyle 57 

Public Improvement District and the municipality; and the method of assessment; and 

 

WHEREAS, on September 7, 2021, after the closing of the public hearing, the City 

Council adopted Resolution No. 1249 (the “Creation Resolution”), which authorizes the Kyle 57 

Public Improvement District (the “District”), and which includes the City Council’s findings as 

to the advisability of the Authorized Improvements; and 
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WHEREAS, on October 4, 2021, the City Council approved the Kyle 57 Public 

Improvement District Financing Agreement with Kyle 57 Development, Inc., a Texas 

corporation (the “Developer”), which included as an exhibit a draft service and assessment plan 

of the type described in Sections 372.013 and 372.014 of the Texas Local Government Code, and 

the City Council, in approving the Kyle 57 Public Improvement District Financing Agreement, 

did not approve, authorize, or levy any assessments against any of the property within the 

District; and 

 

WHEREAS, on November 1, 2021, the Developer acquired approximately 57.293 acres 

of land in the District from Kyle Mortgage Investors; and 

 

 WHEREAS, after providing the notices required by the PID Act and by Chapter 551 of 

the Texas Government Code, the City Council conducted a public hearing on May 17, 2022, to 

hear evidence and make findings as to the advisability of increasing the estimated costs of 

improvements for the District, and after closing the public hearing, the City Council adopted 

Resolution No. 1299, approving the amendment to the Creation Resolution; 

 

WHEREAS, the City Council, on May 17, 2022, adopted Resolution No. 1302 directing 

the filing of the Assessment Roll (the “Assessment Roll”), a copy of which is included as an 

exhibit to the attached Exhibit A and is incorporated herein, making the Assessment Roll 

available for public inspection, and approving the notice published on May 25, 2022 and June 1, 

2022 in the Hays Free Press of a public hearing to be conducted on June 7, 2022, to consider the 

proposed assessments to be levied against property located in the Kyle 57 Public Improvement 

District (the “Assessments”), and also mailed notice of the same hearing to the property owners 

within the District, the Developer and its affiliate, MileStone Community Builders, LLC, a Texas 

limited liability company (collectively, the ”Landowners”); and 

 

WHEREAS, the City Council conducted said hearing at the City Council meeting on 

June 7, 2022, at which all persons who appeared, or requested to appear, in person or by their 

attorney, were given the opportunity to contend for or to contest the Assessment Roll, and each 

proposed Assessment, and to offer testimony pertinent to any issue presented on the amount of 

the Assessment, the apportionment of the costs of the Authorized Improvements, the purpose of 

the Assessment, the special benefits accruing to the property within the District due to the 

Authorized Improvements, and the penalties and interest of annual installments and on 

delinquent annual installments of the Assessment; and 

 

WHEREAS, there were no written objections or evidence submitted to the City 

Secretary either before or at the hearing in opposition to the Service and Assessment Plan, the 

apportionment of the costs of the Authorized Improvements, the Assessment Roll, or the levy of 

the Assessments; and 

 

 WHEREAS, the apportionment of the Costs to be assessed against the property in the 

District, as reflected in the Assessment Roll and in the Kyle 57 Public Improvement District 

Service and Assessment Plan, a copy of which is attached hereto as Exhibit A and is 

incorporated herein (the attached “Service and Assessment Plan,” as it may be modified, 

amended, supplemented and updated from time to time), is fair and reasonable and is made on 
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the basis of special benefits accruing to each parcel because of the Authorized Improvements, 

and results in the imposing of equal shares of the Actual Costs on property that is similarly 

benefited, and the apportionment of the Actual Costs between the City and the area to be 

assessed is based on reasonable classifications and formulas; and  

 

WHEREAS, the Service and Assessment Plan, which is updated every year, covers a 

period of at least five years, defines the District’s annual indebtedness and projected Actual 

Costs, and states provisions relating to due and delinquency dates for the Assessments, interest 

on Annual Installments, and procedures in connection with the imposition and collection of the 

Assessments; and 

 

WHEREAS, the owners of 100% of the privately-owned and taxable property located 

within the District, and who are persons to be assessed pursuant to this Ordinance executed on 

June 7, 2022, the Kyle 57 Landowner Agreements (the “Landowner Agreements”) in which said 

Landowners acknowledge, accept, and approve of, without reservation, the Service and 

Assessment Plan, Assessment Roll, this Ordinance, and the levy of the Assessments against their 

property located within the District, and agree to pay the Assessments when due and payable; 

and  

 

WHEREAS, the City Council finds and determines that the Assessment Roll, and the 

Service and Assessment Plan in a form substantially similar to the attached Exhibit A should be 

approved, and that the Landowner Agreements in the forms substantially similar to the attached 

Exhibit B and Exhibit C should be approved; and that the Assessments should be levied as 

provided in this Ordinance and the Service and Assessment Plan. 

 

NOW THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE 

CITY OF KYLE THAT: 
 

 Section 1.  Findings.  The findings and recitations set out in this Ordinance are found to 

be true and correct and they are hereby adopted by the City Council and made a part hereof for 

all purposes.   

 

Section 2.  Public Hearing.  The action of the City Council holding and closing the 

public hearing in these proceedings is hereby ratified and confirmed. 

 

 Section 3.  Terms.  Terms not otherwise defined herein are defined in the Service and 

Assessment Plan substantially in the form attached hereto as Exhibit A.  

 

 Section 4.  Service and Assessment Plan.  The Service and Assessment Plan is hereby 

approved as the service and assessment plan for the District in substantially the form attached to 

this Ordinance and the Mayor, the Mayor Pro Tem, the Director of Finance, the City Manager, 

and the Assistant City Manager, are hereby authorized to make such non-substantive changes to 

the Service and Assessment Plan as may be required to give full effect to this Ordinance and to 

the Service and Assessment Plan attached hereto. 
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 Section 5.  Assessment Roll.  The Assessment Roll, attached as Exhibit E-1 to the 

Service and Assessment Plan, is hereby approved as the Assessment Roll of the District. 

 

 Section 6.  Levy and Payment of Assessments for Costs of Improvement Project.  

 

(a)  The City Council hereby levies an assessment on each tract of property located 

within the District, except for the Non-Benefitted Property, as shown and described on the 

Service and Assessment Plan and the Assessment Roll, in the respective amounts shown on the 

Assessment Roll.  The Assessment and the Annual Installment shown in the Assessment Roll 

include annual assessments for the Annual Collection Costs and the Additional Interest, as 

described in the Service and Assessment Plan.  The amount of the Annual Installment shall be 

reviewed and determined annually by the City Council following the City Council’s annual 

review of the Service and Assessment Plan for the District.  Pursuant to Section 372.015(d), the 

amount of assessment for each property owner may be adjusted following the annual review of 

the Service and Assessment Plan. 

 

(b) The levy of the Assessments related to the District shall be effective on the date of 

execution of this Ordinance levying assessments and strictly in accordance with the terms of the 

Service and Assessment Plan. 

 

(c) The collection of the Assessments shall be as described in the Service and 

Assessment Plan. 

 

(d) Each Assessment may be paid in Annual Installments pursuant to the terms of the 

Service and Assessment Plan. 

 

(e) Each Assessment may be paid in advance in any amount as provided in 

subsection 372.018(f) of the PID Act and Section VI.E of the Service and Assessment Plan. 

 

(f)  Each Assessment shall bear interest at the rate or rates specified in the Service and 

Assessment Plan. 

 

(g) Each Annual Installment shall be collected each year in the manner set forth in the 

Service and Assessment Plan. 

 

(h) The Annual Installments for Assessed Properties shall be calculated pursuant to 

the terms of the Service and Assessment Plan. 

 

 Section 7.  Method of Assessment.  The method of apportioning the Actual Costs is set 

forth in the Service and Assessment Plan. 

 

 Section 8.  Penalties and Interest on Delinquent Assessments.  Delinquent 

Assessments shall be subject to the penalties, interest, procedures, and foreclosure sales set forth 

in the Service and Assessment Plan.  The Assessments shall have lien priority as specified in the 

PID Act and the Service and Assessment Plan. 
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 Section 9. Lien Property.  (a)  As provided in those certain Landowner Agreements, 

dated June 7, 2022, the Landowners intend for the obligations, covenants and burdens on the 

owners of the Assessed Property, including without limitation such owners’ obligations related 

to payment of the Assessments and the Annual Installments, to constitute a covenant running 

with the land.  The Assessments and the Annual Installments levied hereby shall be binding upon 

the owners, and their respective transferees, legal representatives, heirs, devisees, successors and 

assigns in the same manner and for the same period as such parties would be personally liable for 

the payment of ad valorem taxes under applicable law.  Assessments shall have lien priority as 

specified in the PID Act and the Service and Assessment Plan. 

 

(b)  The Assessments and Annual Installments levied and assessed against the property 

within the District as provided in this Ordinance and the Service and Assessment Plan, together 

with reasonable attorney’s fees and costs of collection, if incurred, are hereby declared to be and 

are made a lien upon each tract of property within the District against which the same are levied 

and assessed, and a personal liability and charge against the real and true owners of each such 

tract, including the successors and assigns, whether such owners be named herein or not, and 

said liens shall be and constitute the first enforceable lien and claim against the lot on which such 

assessments are levied, and shall be a first and paramount lien thereon, superior to all other liens 

and claims except state, county, school district and City ad valorem taxes. 

 

Section 10.  Approval of Landowner Agreements.  The Landowner Agreements 

between the City and the Landowners are hereby authorized and approved in the substantially 

final forms attached hereto as Exhibit B and Exhibit C and incorporated herein as a part hereof 

for all purposes and the Mayor or Mayor Pro Tem of the City is hereby authorized and directed 

to execute and deliver such Landowner Agreements with such changes as may be required to 

carry out the purposes of this Ordinance. The Mayor's or Mayor Pro Tem's signature on the 

Landowner Agreements may be attested by the City Secretary. 

 

Section 11.  Appointment of Administrator and Collector of Assessments.  (a)  

P3Works, LLC is hereby appointed and designated as the Administrator of the Service and 

Assessment Plan and of Assessments levied by this Ordinance.  The Administrator shall perform 

the duties of the Administrator described in the Service and Assessment Plan and in this 

Ordinance.  The Administrator’s fees, charges and expenses for providing such service shall 

constitute an Annual Collection Costs. 

 

 (b)  The Director of Finance of the City or his designee is hereby appointed as the 

temporary collector of the Assessments.  The Director of Finance or his designee shall serve in 

such capacity until such time as the City shall arrange for the collection duties to be performed 

by the Hays County Tax Office or any other qualified collection agent selected by the City.   

 

 Section 12.  Applicability of Tax Code.  To the extent not inconsistent with this 

Ordinance, and not inconsistent with the PID Act or the other laws governing public 

improvement districts, the provisions of the Texas Tax Code governing enforcement of ad 

valorem tax liens shall be applicable to the imposition and collection of Assessments by the City, 

and the Texas Tax Code shall otherwise be applicable to the extent provided by the PID Act.  
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 Section 13. Severability. If any provision of this Ordinance or the application of any 

provision to any person or circumstance is held invalid, the invalidity shall not affect other 

provisions or applications of the Ordinance which can be given effect without the invalid provision 

or application, and to this end the provisions of this Ordinance are declared to be severable. 

 

 Section 14. Filing in Land Records.   The City Secretary is directed to cause a copy 

of this Ordinance, including the Service and Assessment Plan and the Assessment Roll, to be 

recorded in the real property records of Hays County by no later than the seventh day after the 

City Council passes and approves this Ordinance. The City Secretary is further directed to 

similarly file each Annual Service Plan Update approved by the City Council by no later than the 

seventh day after the City Council adopts each Annual Service Plan Update. 

 

 Section 15. Effective Date.  This Ordinance shall take effect immediately from and 

after its passage and publication in accordance with the provisions of the PID Act, and it is 

accordingly so ordained. 

 

 Section 16. Open Meetings.  It is hereby officially found and determined that the 

meeting at which this Ordinance is passed was open to the public as required and that public notice 

of the time, place, and purpose of said meeting was given as required by the Open Meetings Act. 

 

 

[The remainder of this page intentionally left blank.] 
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 [SIGNATURE PAGE – ASSESSMENT ORDINANCE] 
 

 

 PASSED AND APPROVED on this 7th day of June, 2022. 

 

ATTEST:      THE CITY OF KYLE, TEXAS 

_____________________________   _______________________________ 

Jennifer Holm, City Secretary   Travis Mitchell, Mayor 

 

 

 

 

 

[CITY SEAL] 
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EXHIBIT A 

 

SERVICE AND ASSESSMENT PLAN FOR THE  

KYLE 57 PUBLIC IMPROVEMENT DISTRICT 
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EXHIBIT B 

 

LANDOWNER AGREEMENT 

with Kyle 57 Development Corporation, Inc. 
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EXHIBIT C 

 

LANDOWNER AGREEMENT 

with MileStone Community Builders, LLC 
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KYLE 57 LANDOWNER AGREEMENT 

 

 This KYLE 57 LANDOWNER AGREEMENT (the “Agreement”), is entered into as of 

June 7, 2022, between the City of Kyle, Texas (the “City”) and Kyle 57 Development, Inc., a Texas 

corporation (the “Landowner”). 

 

RECITALS: 

 

 WHEREAS, capitalized terms used but not defined herein shall have the meanings given 

to them in the Service and Assessment Plan (as defined herein); and  

 

WHEREAS, Landowner owns the Assessed Property described by a lot and block 

numbers attached as Exhibit A to this Agreement (the “Landowner’s Parcel”) and which is 

incorporated herein for all purposes, comprising all of the non-exempt, privately-owned land 

owned by the Landowner which is located within the Kyle 57 Public Improvement District (the 

“District”) in the City; and 

 

 WHEREAS, contemporaneously herewith, the City Council has adopted an assessment 

ordinance (including all exhibits and attachments thereto, the “Assessment Ordinance”) relating 

to the Authorized Improvements and has approved the Kyle 57 Public Improvement District 

Service and Assessment Plan (as updated and amended, the “Service and Assessment Plan”) which 

is incorporated herein for all purposes, and has levied an assessment on the Assessed Property in 

the District that will be pledged as the security for payment of bonds or other obligations to pay 

the costs of constructing the Authorized Improvements.  

 

 NOW, THEREFORE, for and in consideration of the mutual promises, covenants, 

obligations and benefits hereinafter set forth, the City and the Landowner hereby contract, 

covenant and agree as follows: 

 

APPROVAL OF AGREEMENTS 

  

 

 Affirmation of Recitals.  The findings set forth in the Recitals of this Agreement are hereby 

incorporated as the official findings of the City Council. 

 

I. 

AGREEMENTS OF LANDOWNER 

 

A. Affirmation and Acceptance of Agreements and Findings of Benefit.  Landowner 

hereby ratifies, confirms, accepts, agrees to, and approves: 

(i) the creation and boundaries of the District, the boundaries of the 

Landowner’s Parcel, which is located within the District, and the location and development 

of the Authorized Improvements on the Landowner’s Parcel and on the property within 

and outside the District; 
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(ii) the determinations and findings as to the benefits by the City Council in the 

Service and Assessment Plan and the Assessment Ordinance; and 

(iii) the Assessment Ordinance and the Service and Assessment Plan. 

B. Acceptance and Approval of Assessments and Lien on Property.  Landowner 

consents to, agrees to, acknowledges and accepts the following: 

(i)  the Assessments levied on Assessed Property within the District (the 

“Assessments”) as shown on the Assessment Roll, as the Assessment Roll may be updated 

or amended from time to time; 

(ii) the Authorized Improvements specially confer a benefit on Assessed 

Property within the District, and the Landowner’s Parcel, in an amount at least equal to the 

Assessment levied on the Assessed Property, including the Landowner’s Parcel, within the 

District, as such Assessment is shown on the Assessment Roll; 

(iii) each Assessment is final, conclusive and binding upon Landowner and any 

subsequent owner of any of the Assessed Property, including the Landowner’s Parcel, 

regardless of whether such landowner may be required to prepay a portion of, or the entirety 

of, such Assessment upon the occurrence of a mandatory prepayment event as provided in 

the Service and Assessment Plan; 

(iv) the obligation to pay the Assessment levied on the Assessed Property owned 

by the Landowner and any subsequent owner of any of the Assessed Property when due 

and in the amount required by and stated in the Service and Assessment Plan and the 

Assessment Ordinance; 

(v) each Assessment or reassessment, with interest, the expense of collection, 

and reasonable attorney’s fees, if incurred, is a first and prior lien against the Parcels 

constituting the Assessed Property, superior to all other liens and monetary claims except 

liens or monetary claims for state, county, school district, or municipality ad valorem taxes, 

and is a personal liability of and charge against the owner of any Assessed Property 

regardless of whether such owner is named; 

(vi) the Assessment lien on the Assessed Property is a lien and covenant that 

runs with the land and is effective from the date of the Assessment Ordinance and continues 

until the Assessment is paid and may be enforced by the governing body of the City in the 

same manner that an ad valorem tax lien against real property may be enforced by the City; 

(vii) delinquent installments of the Assessment shall incur and accrue interest, 

penalties, and attorney’s fees as provided in the Chapter 372 of the Texas Local 

Government Code, as amended (the “PID Act”); 
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(viii) the owner of any Assessed Property may pay at any time the entire 

Assessment, with interest that has accrued on the Assessment, on any parcel in the 

Assessed Property; 

(ix) the Annual Installments of the Assessments may be adjusted, decreased and 

extended; and, the Landowner and any subsequent owner of any Assessed Property shall 

be obligated to pay their respective revised amounts of the Annual Installments, when due, 

and without the necessity of further action, assessments or reassessments by the City, the 

same as though they were expressly set forth herein; and 

(x) Landowner has timely received, or hereby waive, all notices required to be 

provided to them under Texas law, including the PID Act, in connection with the creation 

of the District and the adoption and approval by the City Council of the Assessment 

Ordinance, the Service and Assessment Plan, and the Assessment Roll. 

C. Mandatory Prepayment of Assessments.  Landowner agrees and acknowledges that 

Landowner or subsequent landowners may have an obligation to prepay an Assessment upon the 

occurrence of a mandatory prepayment event, at the sole discretion of the City and as provided in 

the Service and Assessment Plan, as amended or updated. 

D. Notice of Assessments.  Landowner further agrees as follows: 

(i) in the event of any subdivision, sale, transfer or other conveyance by the 

Landowner of the right, title or interest of the Landowner in the Landowner’s Parcel or any 

part thereof, the Landowner’s Parcel, or any such part thereof, any purchaser, transferee or 

other subsequent owner shall take such Assessed Property or portion thereof, subject to all 

of the terms, conditions and provisions of the Service and Assessment Plan;  

(ii) Landowner agrees to comply with the notice requirements set forth in Texas 

Section 5.014, Section 5.0141 and Section 5.0143, Texas Property Code, as amended; 

(iii) Landowner agrees to execute and provide the notices substantially in the 

forms set forth in the Service and Assessment Plan to any purchaser of the Landowner’s 

Parcel or any part thereof; and  

(iv) Landowner shall comply with, and shall contractually obligate (and, upon 

the City’s request, promptly provide written evidence of such contractual provisions to the 

City) any party who purchases any Assessed Property owned by Landowner, or any portion 

thereof, for the purpose of constructing residential properties that are eligible for 

“homestead” designations under State law, to comply with, the Homebuyer Education 

Program described on Exhibit B to this Agreement.  Such compliance obligation shall 

terminate as to each Lot if, and when, (i) a final certificate of occupancy for a residential 

unit on such Lot is issued by the City, and (ii) there is a sale of a Lot to an individual 

Item # 30



 
 

4862-1661-0850, v. 1 

homebuyer, it being the intent of the undersigned that the Homebuyer Education Program 

shall apply only to a commercial builder who is in the business of constructing and/or 

selling residences to individual home buyers (a “Builder”) but not to subsequent sales of 

such residence and Lot by an individual home buyer after the initial sale by a Builder. 

 

II. 

OWNERSHIP AND CONSTRUCTION OF 

 AUTHORIZED IMPROVEMENTS 

 

A. Ownership and Transfer of Authorized Improvements.  Landowner acknowledges 

that the Authorized Improvements and the land (or easements, as applicable) needed therefor shall 

be dedicated, conveyed, leased, or otherwise provided to or for the benefit of the City, as described 

in the Service and Assessment Plan. Landowner agrees to execute such conveyances and/or 

dedications as may be required by the City to evidence same. 

B. Grant of Easement and License, Construction of Authorized Improvements. 

Any subsequent owner of the Landowner’s Parcel shall, upon the request of the City or 

Landowner, grant and convey to the City (upon the Landowner’s request) or Landowner 

(upon a City request) and its contractors, materialmen and workmen a temporary license 

and/or easement, as appropriate, to construct the Authorized Improvements on the property 

owned by the Landowner within the District, to stage on the property owned by the 

Landowner within the District construction trailers, building materials and equipment to 

be used in connection with such construction of the Authorized Improvements and to 

provide for passage and use over and across parts of the property within the District as shall 

be reasonably necessary during the construction of the Authorized Improvements. Any 

subsequent owner of the Landowner’s Parcel may require that each contractor constructing 

the Authorized Improvements cause such owner of any of the Landowner’s Parcel to be 

indemnified and/or named as an additional insured under liability insurance reasonably 

acceptable to such owner of the Landowner’s Parcel.  The right to use and enjoy any 

easement and license provided above shall continue until the construction of the 

Authorized Improvements are complete; provided, however, any such license or easement 

shall automatically terminate upon the recording of the final plat for the Landowner’s 

Parcel in the real property records of Hays County, Texas. 

III. 

COVENANTS AND WARRANTIES; MISCELLANEOUS 

 

A. Special Covenants and Warranties of Landowner. 

Landowner represents and warrants to the City as follows: 
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(i) Landowner is duly organized, validly existing and, as applicable, in good 

standing under the laws of the state of its organization and has the full right, power and 

authority to enter into this Agreement, and to perform all the obligations required to be 

performed by Landowner hereunder. 

(ii) This Agreement has been duly and validly executed and delivered by, and 

on behalf of, Landowner and, assuming the due authorization, execution and delivery 

thereof by and on behalf of the City and the Landowner, constitutes a valid, binding and 

enforceable obligation of such parties enforceable in accordance with its terms. This 

representation and warranty is qualified to the extent the enforceability of this Agreement 

may be limited by applicable bankruptcy, insolvency, moratorium, reorganization or other 

similar laws of general application affecting the rights of creditors in general. 

(iii) Neither the execution and delivery hereof, nor the taking of any actions 

contemplated hereby, will conflict with or result in a breach of any of the provisions of, or 

constitute a default, event of default or event creating a right of acceleration, termination 

or cancellation of any obligation under, any instrument, note, mortgage, contract, 

judgment, order, award, decree or other agreement or restriction to which Landowner is a 

party, or by which Landowner or Landowner’s Parcel is otherwise bound. 

(iv) Landowner is, subject to all matters of record in the Hays County, Texas 

Real Property Records, the sole owner of the Landowner’s Parcel. 

(v) The Landowner’s Parcel is not subject to, or encumbered by, any covenant, 

lien, encumbrance or agreement which would prohibit (i) the creation of the District, (ii) 

the levy of the Assessments and the priority of the lien related to the Assessments as 

described in this Agreement, or (iii) the construction of the Authorized Improvements on 

property within the District, as generally described on the current plats of the property 

within the District (or, if subject to any such prohibition, the approval or consent of all 

necessary parties thereto has been obtained). 

(vi) Landowner covenants and agrees to execute any and all documents 

necessary, appropriate or incidental to the purposes of this Agreement, as long as such 

documents are consistent with this Agreement and do not create additional liability of any 

type to, or reduce the rights of, such Landowner by virtue of execution thereof. 

B. Waiver of Claims Concerning Authorized Improvements.  The Landowner, with 

full knowledge of the provisions, and the rights thereof pursuant to such provisions, of applicable 

law, waives any claims against the City and its successors, assigns and agents, pertaining to the 

installation of the Authorized Improvements. 

C. Notices. 
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Any notice or other communication to be given to the City or Landowner under this 

Agreement shall be given by delivering the same in writing to: 

 

To the City: Attn: City Manager 

 City of Kyle, Texas 

 100 W. Center Street 

 Kyle, Texas 78640 

 

  With a copy to:  Attn: Veronica Rivera  

     The Knight Law Firm 

     223 West Anderson Lane, Suite A-105 

 Austin, Texas 78752             

 

  To the Landowner: Attn:  Garrett Martin, President 

     Kyle 57 Development, Inc. 

2100 Northland Drive 

Austin, Texas 78756 

    

  With a copy to: Attn: Ross Martin 

     Winstead PC 

500 Winstead Building 

2728 N. Harwood Street 

     Dallas, Texas 75201 

 

Any notice sent under this Agreement (except as otherwise expressly required) shall be 

written and mailed, or sent by electronic or facsimile transmission confirmed by mailing written 

confirmation at substantially the same time as such electronic or facsimile transmission, or 

personally delivered to an officer of the recipient at the address set forth herein. 

 

Each recipient may change its address by written notice in accordance with this Section.  

Any communication addressed and mailed in accordance with this provision shall be deemed to 

be given when so mailed, any notice so sent by electronic or facsimile transmission shall be 

deemed to be given when receipt of such transmission is acknowledged, and any communication 

so delivered in person shall be deemed to be given when receipted for, or actually received by, the 

addressee.   

 

D. Parties in Interest. 

This Agreement is made solely for the benefit of the City and the Landowner and is not 

assignable, except, in the case of Landowner, in connection with the sale or disposition of all or 

substantially all of the parcels which constitute the Landowner’s Parcel. However, the parties 

expressly agree and acknowledge that the City, the Landowner, each current owner of any parcel 

which constitutes the Landowner’s Parcel, and the holders of or trustee for any bonds or other 

obligations secured by Assessment revenues of the City or any part thereof to finance the costs of 

the Authorized Improvements, are express beneficiaries of this Agreement and shall be entitled to 

pursue any and all remedies at law or in equity to enforce the obligations of the parties hereto.  

This Agreement shall be recorded in the real property records of Hays County, Texas. 
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E. Amendments. 

This Agreement may be amended only by written instrument executed by the City and the 

Landowner.  No termination or amendment shall be effective until a written instrument setting 

forth the terms thereof has been executed by the then-current owners of the property within the 

District and recorded in the Real Property Records of Hays County, Texas. 

 

F. Effective Date. 

This Agreement shall become and be effective upon the date of final execution by the latter 

of the City and the Landowner (the “Effective Date”) and shall be valid and enforceable on said 

date and thereafter. 

 

G. Estoppels. 

Within ten (10) days after written request from a party hereto, the other party shall provide 

a written certification, indicating whether this Agreement remains in effect as to the Assessed 

Property, and whether any party is then in default hereunder. 

 

H. Termination. 

This Agreement shall terminate and be of no further force and effect as to the Assessed 

Property upon payment in full of the Assessment(s) against such Assessed Property. 

 

I. No Boycott of Israel.   

 

To the extent this Agreement constitutes a contract for goods or services for which a written 

verification statement is required, the Landowner hereby verifies that it and its parent companies, 

wholly- or majority-owned subsidiaries, and other affiliates, if any, do not boycott Israel and, to 

the extent this Agreement is a contract for goods or services, will not boycott Israel during the term 

of this Agreement. The foregoing verification is made solely to comply with Section 2271.002, 

Texas Government Code, and to the extent such Section does not contravene applicable State or 

federal law. As used in the foregoing verification, 'boycott Israel' means refusing to deal with, 

terminating business activities with, or otherwise taking any action that is intended to penalize, 

inflict economic harm on, or limit commercial relations specifically with Israel, or with a person 

or entity doing business in Israel or in an Israeli-controlled territory, but does not include an action 

made for ordinary business purposes. The Landowner understands ‘affiliate’ to mean an entity that 

controls, is controlled by, or is under common control with the Landowner and exists to make a 

profit. 

 

J. No Business With Sanctioned Countries.  

 

The Landowner represents that neither it nor any of its respective parent companies, 

wholly- or majority-owned subsidiaries, and other affiliates, if any, is a company identified on a 

list prepared and maintained by the Texas Comptroller of Public Accounts under Section 2252.153 
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or Section 2270.0201, Texas Government Code, and posted on any of the following pages of such 

officer's internet website: 

 

https ://comptroller.texas .gov/purchasing/docs/sudan-list.pdf,  

https://comptroller.texas.gov/purchasing/docs/iran-list.pdf, or  

https://comptroller.texas.gov/purchasing/docs/fto-list.pdf.  

 

The foregoing representation is made solely to comply with Section 2252.152, Texas 

Government Code, and to the extent such Section does not contravene applicable Federal law and 

excludes the Landowner and any of its respective parent companies, wholly- or majority-owned 

subsidiaries, and other affiliates, if any, that the United States government has affirmatively 

declared to be excluded from its federal sanctions regime relating to Sudan or Iran or any federal 

sanctions regime relating to a foreign terrorist organization. The Landowner understands 

“affiliate” to mean any entity that controls, is controlled by, or is under common control with the 

Landowner and exists to make a profit. 

 

K.  Verification Regarding Energy Company Boycotts.   

 

To the extent this Agreement constitutes a contract for goods or services for which a written 

verification statement is required under Section 2274.002 (as added by Senate Bill 13 in the 87th 

Texas Legislative Session), Texas Government Code, as amended, the Landowner hereby verifies 

that it and its parent companies, wholly- or majority- owned subsidiaries, and other affiliates, if 

any, do not boycott energy companies and, will not boycott energy companies during the term of 

this Agreement. The foregoing verification is made solely to comply with Section 2274.002, Texas 

Government Code, as amended, to the extent Section 2274.002, Texas Government Code does not 

contravene applicable Texas or federal law. As used in the foregoing verification, “boycott energy 

companies” shall have the meaning assigned to the term “boycott energy company” in Section 

809.001, Texas Government Code. The Landowner understands “affiliate” to mean an entity that 

controls, is controlled by, or is under common control with the Landowner and exists to make a 

profit. 

 

L.  Verification Regarding Discrimination Against Firearm Entity or Trade 

Association.   

To the extent this Agreement constitutes a contract for goods or services for which a written 

verification statement is required under Section 2274.002 (as added by Senate Bill 19 in the 87th 

Texas Legislative Session, “SB 19”), Texas Government Code, as amended, the Landowner 

hereby verifies that it and its parent companies, wholly- or majority- owned subsidiaries, and other 

affiliates, if any, 

 

(1) do not have a practice, policy, guidance or directive that discriminates against a 

firearm entity or firearm trade association; and 

 

(2) will not discriminate during the term of this Agreement against a firearm entity or 

firearm trade association. 
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The foregoing verification is made solely to comply with Section 2274.002, Texas 

Government Code, as amended, to the extent Section 2274.002, Texas Government Code does not 

contravene applicable Texas or federal law. As used in the foregoing verification, “discriminate 

against a firearm entity or firearm trade association” shall have the meaning assigned to such term 

in Section 2274.001(3) (as added by SB 19), Texas Government Code. The Landowner 

understands “affiliate” to mean an entity that controls, is controlled by, or is under common control 

with the Landowner and exists to make a profit. 

 

 

[Signature pages to follow]  
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EXECUTED by the City and Landowner on the Effective Date. 

 

Date: ________________, 2022 CITY OF KYLE, TEXAS  

 

 By: ________________________________ 

        Travis Mitchell, Mayor 

 

 

 

 

STATE OF TEXAS     § 

       § 

COUNTY OF HAYS     §  

 

 

 This instrument was acknowledged before me on the _____ day of June, 2022 by Travis 

Mitchell, Mayor of the City of Kyle, Texas on behalf of said City. 

 

 

       

Notary Public, State of Texas 

(SEAL) 

       

Name printed or typed 

 

Commission Expires:     
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LANDOWNER     Date: _________________, 2022 

 

 

      

 

 

KYLE 57 DEVELOPMENT, INC., 

a Texas corporation 

 

By: _________________________ 

Name: Garrett S. Martin 

Title: President 

 
 

 

 

STATE OF TEXAS  § 

    § 

COUNTY OF TRAVIS § 

 

 This instrument was acknowledged before me on the _____ day of June, 2022 by Garrett 

S. Martin, President of Kyle 57 Development, Inc., a Texas corporation, on behalf of said 

corporation.  

 

 

Notary Public, State of Texas 

 

 

 

[Signature Page Landowner Agreement]  
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EXHIBIT A 

LOT AND BLOCK DESCRIPTION OF LANDOWNER’S PARCEL 

 

 

 

Lots 1, 2, 3, 5, 15, Block A; Lots 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, Block 

B; Lots 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, Block C; 

Lots 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, Block D; Lots 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 

12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, Block E; Lots 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 

14, 15, 16, 17, 18, 19, 20, 21, 22, 23, Block F; Lots 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 

16, Block G; Lots 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, Block H; Lots 1, 2, 3, 4, 5, 6, 7, 8, 

9, 10, 11, 12, 13, 14, 15, 16, Block I; Lots 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 

19, 20, 21, 22, Block J; Lots 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, Block K; Lots 1, 

2, 3, 4, 5, 6, 7, 8, 9, 10, Block L; Lots 1, 2, 3, 4, 8, 9, 14, 15, 16, Block M; SAGE HOLLOW, a 

subdivision in Hays County, Texas, according to the map or plat recorded under Document 

Number 22007572, in the Official Public Records of Hays County, Texas. 
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EXHIBIT B 

HOMEBUYER EDUCATION PROGRAM 

 

As used in this Exhibit B, the recorded Notice to Subsequent Purchasers in the form attached to 

the Kyle 57 Public Improvement District Service and Assessment Plan are referred to as the 

“Recorded Notices.” 

 

1. Any Landowner who is a Builder shall provide evidence of compliance with Paragraph 1 

above, signed by such residential homebuyer, to the City upon the City’s request. 

2. Any Landowner who is a Builder shall prominently display signage in its model homes, if 

any, substantially in the form of the Recorded Notices. 

3. If prepared and provided by the City, any Landowner who is a Builder shall distribute 

informational brochures about the existence and effect of the District in prospective homebuyer 

sales packets. 

4. Any Landowner who is a Builder shall include Assessments in estimated property taxes, if 

such Builder estimates monthly ownership costs for prospective homebuyers. 
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KYLE 57 LANDOWNER AGREEMENT 

 

 This KYLE 57 LANDOWNER AGREEMENT (the “Agreement”), is entered into as of 

June 7, 2022, between the City of Kyle, Texas (the “City”) and MileStone Community Builders, 

LLC, a Texas limited liability company (the “Landowner”). 

 

RECITALS: 

 

 WHEREAS, capitalized terms used but not defined herein shall have the meanings given 

to them in the Service and Assessment Plan (as defined herein); and  

 

WHEREAS, Landowner owns the Assessed Property described by a lot and block 

numbers attached as Exhibit A to this Agreement (the “Landowner’s Parcel”) and which is 

incorporated herein for all purposes, comprising all of the non-exempt, privately-owned land 

owned by the Landowner which is located within the Kyle 57 Public Improvement District (the 

“District”) in the City; and 

 

 WHEREAS, contemporaneously herewith, the City Council has adopted an assessment 

ordinance (including all exhibits and attachments thereto, the “Assessment Ordinance”) relating 

to the Authorized Improvements and has approved the Kyle 57 Public Improvement District 

Service and Assessment Plan (as updated and amended, the “Service and Assessment Plan”) which 

is incorporated herein for all purposes, and has levied an assessment on the Assessed Property in 

the District that will be pledged as the security for payment of bonds or other obligations to pay 

the costs of constructing the Authorized Improvements.  

 

 NOW, THEREFORE, for and in consideration of the mutual promises, covenants, 

obligations and benefits hereinafter set forth, the City and the Landowner hereby contract, 

covenant and agree as follows: 

 

APPROVAL OF AGREEMENTS 

  

 

 Affirmation of Recitals.  The findings set forth in the Recitals of this Agreement are hereby 

incorporated as the official findings of the City Council. 

 

I. 

AGREEMENTS OF LANDOWNER 

 

A. Affirmation and Acceptance of Agreements and Findings of Benefit.  Landowner 

hereby ratifies, confirms, accepts, agrees to, and approves: 

(i) the creation and boundaries of the District, the boundaries of the 

Landowner’s Parcel, which is located within the District, and the location and development 

of the Authorized Improvements on the Landowner’s Parcel and on the property within 

and outside the District; 
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(ii) the determinations and findings as to the benefits by the City Council in the 

Service and Assessment Plan and the Assessment Ordinance; and 

(iii) the Assessment Ordinance and the Service and Assessment Plan. 

B. Acceptance and Approval of Assessments and Lien on Property.  Landowner 

consents to, agrees to, acknowledges and accepts the following: 

(i)  the Assessments levied on Assessed Property within the District (the 

“Assessments”) as shown on the Assessment Roll, as the Assessment Roll may be updated 

or amended from time to time; 

(ii) the Authorized Improvements specially confer a benefit on Assessed 

Property within the District, and the Landowner’s Parcel, in an amount at least equal to the 

Assessment levied on the Assessed Property, including the Landowner’s Parcel, within the 

District, as such Assessment is shown on the Assessment Roll; 

(iii) each Assessment is final, conclusive and binding upon Landowner and any 

subsequent owner of any of the Assessed Property, including the Landowner’s Parcel, 

regardless of whether such landowner may be required to prepay a portion of, or the entirety 

of, such Assessment upon the occurrence of a mandatory prepayment event as provided in 

the Service and Assessment Plan; 

(iv) the obligation to pay the Assessment levied on the Assessed Property owned 

by the Landowner and any subsequent owner of any of the Assessed Property when due 

and in the amount required by and stated in the Service and Assessment Plan and the 

Assessment Ordinance; 

(v) each Assessment or reassessment, with interest, the expense of collection, 

and reasonable attorney’s fees, if incurred, is a first and prior lien against the Parcels 

constituting the Assessed Property, superior to all other liens and monetary claims except 

liens or monetary claims for state, county, school district, or municipality ad valorem taxes, 

and is a personal liability of and charge against the owner of any Assessed Property 

regardless of whether such owner is named; 

(vi) the Assessment lien on the Assessed Property is a lien and covenant that 

runs with the land and is effective from the date of the Assessment Ordinance and continues 

until the Assessment is paid and may be enforced by the governing body of the City in the 

same manner that an ad valorem tax lien against real property may be enforced by the City; 

(vii) delinquent installments of the Assessment shall incur and accrue interest, 

penalties, and attorney’s fees as provided in the Chapter 372 of the Texas Local 

Government Code, as amended (the “PID Act”); 
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(viii) the owner of any Assessed Property may pay at any time the entire 

Assessment, with interest that has accrued on the Assessment, on any parcel in the 

Assessed Property; 

(ix) the Annual Installments of the Assessments may be adjusted, decreased and 

extended; and, the Landowner and any subsequent owner of any Assessed Property shall 

be obligated to pay their respective revised amounts of the Annual Installments, when due, 

and without the necessity of further action, assessments or reassessments by the City, the 

same as though they were expressly set forth herein; and 

(x) Landowner has timely received, or hereby waive, all notices required to be 

provided to them under Texas law, including the PID Act, in connection with the creation 

of the District and the adoption and approval by the City Council of the Assessment 

Ordinance, the Service and Assessment Plan, and the Assessment Roll. 

C. Mandatory Prepayment of Assessments.  Landowner agrees and acknowledges that 

Landowner or subsequent landowners may have an obligation to prepay an Assessment upon the 

occurrence of a mandatory prepayment event, at the sole discretion of the City and as provided in 

the Service and Assessment Plan, as amended or updated. 

D. Notice of Assessments.  Landowner further agrees as follows: 

(i) in the event of any subdivision, sale, transfer or other conveyance by the 

Landowner of the right, title or interest of the Landowner in the Landowner’s Parcel or any 

part thereof, the Landowner’s Parcel, or any such part thereof, any purchaser, transferee or 

other subsequent owner shall take such Assessed Property or portion thereof, subject to all 

of the terms, conditions and provisions of the Service and Assessment Plan;  

(ii) Landowner agrees to comply with the notice requirements set forth in Texas 

Section 5.014, Section 5.0141 and Section 5.0143, Texas Property Code, as amended; 

(iii) Landowner agrees to execute and provide the notices substantially in the 

forms set forth in the Service and Assessment Plan to any purchaser of the Landowner’s 

Parcel or any part thereof; and  

(iv) Landowner shall comply with, and shall contractually obligate (and, upon 

the City’s request, promptly provide written evidence of such contractual provisions to the 

City) any party who purchases any Assessed Property owned by Landowner, or any portion 

thereof, for the purpose of constructing residential properties that are eligible for 

“homestead” designations under State law, to comply with, the Homebuyer Education 

Program described on Exhibit B to this Agreement.  Such compliance obligation shall 

terminate as to each Lot if, and when, (i) a final certificate of occupancy for a residential 

unit on such Lot is issued by the City, and (ii) there is a sale of a Lot to an individual 
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homebuyer, it being the intent of the undersigned that the Homebuyer Education Program 

shall apply only to a commercial builder who is in the business of constructing and/or 

selling residences to individual home buyers (a “Builder”) but not to subsequent sales of 

such residence and Lot by an individual home buyer after the initial sale by a Builder. 

 

II. 

OWNERSHIP AND CONSTRUCTION OF 

 AUTHORIZED IMPROVEMENTS 

 

A. Ownership and Transfer of Authorized Improvements.  Landowner acknowledges 

that the Authorized Improvements and the land (or easements, as applicable) needed therefor shall 

be dedicated, conveyed, leased, or otherwise provided to or for the benefit of the City, as described 

in the Service and Assessment Plan. Landowner agrees to execute such conveyances and/or 

dedications as may be required by the City to evidence same. 

B. Grant of Easement and License, Construction of Authorized Improvements. 

Any subsequent owner of the Landowner’s Parcel shall, upon the request of the City or 

Landowner, grant and convey to the City (upon the Landowner’s request) or Landowner 

(upon a City request) and its contractors, materialmen and workmen a temporary license 

and/or easement, as appropriate, to construct the Authorized Improvements on the property 

owned by the Landowner within the District, to stage on the property owned by the 

Landowner within the District construction trailers, building materials and equipment to 

be used in connection with such construction of the Authorized Improvements and to 

provide for passage and use over and across parts of the property within the District as shall 

be reasonably necessary during the construction of the Authorized Improvements. Any 

subsequent owner of the Landowner’s Parcel may require that each contractor constructing 

the Authorized Improvements cause such owner of any of the Landowner’s Parcel to be 

indemnified and/or named as an additional insured under liability insurance reasonably 

acceptable to such owner of the Landowner’s Parcel.  The right to use and enjoy any 

easement and license provided above shall continue until the construction of the 

Authorized Improvements are complete; provided, however, any such license or easement 

shall automatically terminate upon the recording of the final plat for the Landowner’s 

Parcel in the real property records of Hays County, Texas. 

III. 

COVENANTS AND WARRANTIES; MISCELLANEOUS 

 

A. Special Covenants and Warranties of Landowner. 

Landowner represents and warrants to the City as follows: 
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(i) Landowner is duly organized, validly existing and, as applicable, in good 

standing under the laws of the state of its organization and has the full right, power and 

authority to enter into this Agreement, and to perform all the obligations required to be 

performed by Landowner hereunder. 

(ii) This Agreement has been duly and validly executed and delivered by, and 

on behalf of, Landowner and, assuming the due authorization, execution and delivery 

thereof by and on behalf of the City and the Landowner, constitutes a valid, binding and 

enforceable obligation of such parties enforceable in accordance with its terms. This 

representation and warranty is qualified to the extent the enforceability of this Agreement 

may be limited by applicable bankruptcy, insolvency, moratorium, reorganization or other 

similar laws of general application affecting the rights of creditors in general. 

(iii) Neither the execution and delivery hereof, nor the taking of any actions 

contemplated hereby, will conflict with or result in a breach of any of the provisions of, or 

constitute a default, event of default or event creating a right of acceleration, termination 

or cancellation of any obligation under, any instrument, note, mortgage, contract, 

judgment, order, award, decree or other agreement or restriction to which Landowner is a 

party, or by which Landowner or Landowner’s Parcel is otherwise bound. 

(iv) Landowner is, subject to all matters of record in the Hays County, Texas 

Real Property Records, the sole owner of the Landowner’s Parcel. 

(v) The Landowner’s Parcel is not subject to, or encumbered by, any covenant, 

lien, encumbrance or agreement which would prohibit (i) the creation of the District, (ii) 

the levy of the Assessments and the priority of the lien related to the Assessments as 

described in this Agreement, or (iii) the construction of the Authorized Improvements on 

property within the District, as generally described on the current plats of the property 

within the District (or, if subject to any such prohibition, the approval or consent of all 

necessary parties thereto has been obtained). 

(vi) Landowner covenants and agrees to execute any and all documents 

necessary, appropriate or incidental to the purposes of this Agreement, as long as such 

documents are consistent with this Agreement and do not create additional liability of any 

type to, or reduce the rights of, such Landowner by virtue of execution thereof. 

B. Waiver of Claims Concerning Authorized Improvements.  The Landowner, with 

full knowledge of the provisions, and the rights thereof pursuant to such provisions, of applicable 

law, waives any claims against the City and its successors, assigns and agents, pertaining to the 

installation of the Authorized Improvements. 

C. Notices. 
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Any notice or other communication to be given to the City or Landowner under this 

Agreement shall be given by delivering the same in writing to: 

 

To the City: Attn: City Manager 

 City of Kyle, Texas 

 100 W. Center Street 

 Kyle, Texas 78640 

 

  With a copy to:  Attn: Veronica Rivera  

     The Knight Law Firm 

     223 West Anderson Lane, Suite A-105 

 Austin, Texas 78752             

 

  To the Landowner: Attn:  Garrett Martin, President 

     MileStone Community Builders, LLC 

2100 Northland Drive 

Austin, Texas 78756 

    

  With a copy to: Attn: Ross Martin 

     Winstead PC 

500 Winstead Building 

2728 N. Harwood Street 

     Dallas, Texas 75201 

 

Any notice sent under this Agreement (except as otherwise expressly required) shall be 

written and mailed, or sent by electronic or facsimile transmission confirmed by mailing written 

confirmation at substantially the same time as such electronic or facsimile transmission, or 

personally delivered to an officer of the recipient at the address set forth herein. 

 

Each recipient may change its address by written notice in accordance with this Section.  

Any communication addressed and mailed in accordance with this provision shall be deemed to 

be given when so mailed, any notice so sent by electronic or facsimile transmission shall be 

deemed to be given when receipt of such transmission is acknowledged, and any communication 

so delivered in person shall be deemed to be given when receipted for, or actually received by, the 

addressee.   

 

D. Parties in Interest. 

This Agreement is made solely for the benefit of the City and the Landowner and is not 

assignable, except, in the case of Landowner, in connection with the sale or disposition of all or 

substantially all of the parcels which constitute the Landowner’s Parcel. However, the parties 

expressly agree and acknowledge that the City, the Landowner, each current owner of any parcel 

which constitutes the Landowner’s Parcel, and the holders of or trustee for any bonds or other 

obligations secured by Assessment revenues of the City or any part thereof to finance the costs of 

the Authorized Improvements, are express beneficiaries of this Agreement and shall be entitled to 

pursue any and all remedies at law or in equity to enforce the obligations of the parties hereto.  

This Agreement shall be recorded in the real property records of Hays County, Texas. 
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E. Amendments. 

This Agreement may be amended only by written instrument executed by the City and the 

Landowner.  No termination or amendment shall be effective until a written instrument setting 

forth the terms thereof has been executed by the then-current owners of the property within the 

District and recorded in the Real Property Records of Hays County, Texas. 

 

F. Effective Date. 

This Agreement shall become and be effective upon the date of final execution by the latter 

of the City and the Landowner (the “Effective Date”) and shall be valid and enforceable on said 

date and thereafter. 

 

G. Estoppels. 

Within ten (10) days after written request from a party hereto, the other party shall provide 

a written certification, indicating whether this Agreement remains in effect as to the Assessed 

Property, and whether any party is then in default hereunder. 

 

H. Termination. 

This Agreement shall terminate and be of no further force and effect as to the Assessed 

Property upon payment in full of the Assessment(s) against such Assessed Property. 

 

I. No Boycott of Israel.   

 

To the extent this Agreement constitutes a contract for goods or services for which a written 

verification statement is required, the Landowner hereby verifies that it and its parent companies, 

wholly- or majority-owned subsidiaries, and other affiliates, if any, do not boycott Israel and, to 

the extent this Agreement is a contract for goods or services, will not boycott Israel during the term 

of this Agreement. The foregoing verification is made solely to comply with Section 2271.002, 

Texas Government Code, and to the extent such Section does not contravene applicable State or 

federal law. As used in the foregoing verification, 'boycott Israel' means refusing to deal with, 

terminating business activities with, or otherwise taking any action that is intended to penalize, 

inflict economic harm on, or limit commercial relations specifically with Israel, or with a person 

or entity doing business in Israel or in an Israeli-controlled territory, but does not include an action 

made for ordinary business purposes. The Landowner understands ‘affiliate’ to mean an entity that 

controls, is controlled by, or is under common control with the Landowner and exists to make a 

profit. 

 

J. No Business With Sanctioned Countries.  

 

The Landowner represents that neither it nor any of its respective parent companies, 

wholly- or majority-owned subsidiaries, and other affiliates, if any, is a company identified on a 

list prepared and maintained by the Texas Comptroller of Public Accounts under Section 2252.153 
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or Section 2270.0201, Texas Government Code, and posted on any of the following pages of such 

officer's internet website: 

 

https ://comptroller.texas .gov/purchasing/docs/sudan-list.pdf,  

https://comptroller.texas.gov/purchasing/docs/iran-list.pdf, or  

https://comptroller.texas.gov/purchasing/docs/fto-list.pdf.  

 

The foregoing representation is made solely to comply with Section 2252.152, Texas 

Government Code, and to the extent such Section does not contravene applicable Federal law and 

excludes the Landowner and any of its respective parent companies, wholly- or majority-owned 

subsidiaries, and other affiliates, if any, that the United States government has affirmatively 

declared to be excluded from its federal sanctions regime relating to Sudan or Iran or any federal 

sanctions regime relating to a foreign terrorist organization. The Landowner understands 

“affiliate” to mean any entity that controls, is controlled by, or is under common control with the 

Landowner and exists to make a profit. 

 

K.  Verification Regarding Energy Company Boycotts.   

 

To the extent this Agreement constitutes a contract for goods or services for which a written 

verification statement is required under Section 2274.002 (as added by Senate Bill 13 in the 87th 

Texas Legislative Session), Texas Government Code, as amended, the Landowner hereby verifies 

that it and its parent companies, wholly- or majority- owned subsidiaries, and other affiliates, if 

any, do not boycott energy companies and, will not boycott energy companies during the term of 

this Agreement. The foregoing verification is made solely to comply with Section 2274.002, Texas 

Government Code, as amended, to the extent Section 2274.002, Texas Government Code does not 

contravene applicable Texas or federal law. As used in the foregoing verification, “boycott energy 

companies” shall have the meaning assigned to the term “boycott energy company” in Section 

809.001, Texas Government Code. The Landowner understands “affiliate” to mean an entity that 

controls, is controlled by, or is under common control with the Landowner and exists to make a 

profit. 

 

L.  Verification Regarding Discrimination Against Firearm Entity or Trade 

Association.   

To the extent this Agreement constitutes a contract for goods or services for which a written 

verification statement is required under Section 2274.002 (as added by Senate Bill 19 in the 87th 

Texas Legislative Session, “SB 19”), Texas Government Code, as amended, the Landowner 

hereby verifies that it and its parent companies, wholly- or majority- owned subsidiaries, and other 

affiliates, if any, 

 

(1) do not have a practice, policy, guidance or directive that discriminates against a 

firearm entity or firearm trade association; and 

 

(2) will not discriminate during the term of this Agreement against a firearm entity or 

firearm trade association. 
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The foregoing verification is made solely to comply with Section 2274.002, Texas 

Government Code, as amended, to the extent Section 2274.002, Texas Government Code does not 

contravene applicable Texas or federal law. As used in the foregoing verification, “discriminate 

against a firearm entity or firearm trade association” shall have the meaning assigned to such term 

in Section 2274.001(3) (as added by SB 19), Texas Government Code. The Landowner 

understands “affiliate” to mean an entity that controls, is controlled by, or is under common control 

with the Landowner and exists to make a profit. 

 

 

[Signature pages to follow]  
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EXECUTED by the City and Landowner on the Effective Date. 

 

Date: ________________, 2022 CITY OF KYLE, TEXAS  

 

 By: ________________________________ 

        Travis Mitchell, Mayor 

 

 

 

 

STATE OF TEXAS     § 

       § 

COUNTY OF HAYS     §  

 

 

 This instrument was acknowledged before me on the _____ day of June, 2022 by Travis 

Mitchell, Mayor of the City of Kyle, Texas on behalf of said City. 

 

 

       

Notary Public, State of Texas 

(SEAL) 

       

Name printed or typed 

 

Commission Expires:     
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LANDOWNER     Date: _________________, 2022 

 

 

      

 

 

MILESTONE COMMUNITY BUILDERS, LLC, 

a Texas limited liability company 

 

By: _________________________ 

Name: Garrett S. Martin 

Title: Sole Member 

 
 

 

 

STATE OF TEXAS  § 

    § 

COUNTY OF TRAVIS § 

 

 This instrument was acknowledged before me on the _____ day of June, 2022 by Garrett 

S. Martin, Sole Member of MileStone Community Builders, LLC, a Texas limited liability 

company, on behalf of said limited liability company.  

 

 

Notary Public, State of Texas 
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EXHIBIT A 

LOT AND BLOCK DESCRIPTION OF LANDOWNER’S PARCEL 

 

 

Lots 4, 6, 7, 8, 9, 10, 11, 12, 13, 14, Block A; Lots 5, 6, 7, 10, 11, 12, 13, Block M; SAGE 

HOLLOW, a subdivision in Hays County, Texas, according to the map or plat recorded under 

Document Number 22007572, in the Official Public Records of Hays County, Texas.
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EXHIBIT B 

HOMEBUYER EDUCATION PROGRAM 

 

As used in this Exhibit B, the recorded Notice to Subsequent Purchasers in the form attached to 

the Kyle 57 Public Improvement District Service and Assessment Plan are referred to as the 

“Recorded Notices.” 

 

1. Any Landowner who is a Builder shall provide evidence of compliance with Paragraph 1 

above, signed by such residential homebuyer, to the City upon the City’s request. 

2. Any Landowner who is a Builder shall prominently display signage in its model homes, if 

any, substantially in the form of the Recorded Notices. 

3. If prepared and provided by the City, any Landowner who is a Builder shall distribute 

informational brochures about the existence and effect of the District in prospective homebuyer 

sales packets. 

4. Any Landowner who is a Builder shall include Assessments in estimated property taxes, if 

such Builder estimates monthly ownership costs for prospective homebuyers. 
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CITY OF KYLE, TEXAS 
Kyle 57 PID - Bond Issuance

Meeting Date: 6/7/2022
Date time:7:00 PM

Subject/Recommendation: Consideration and possible action on an Ordinance Authorizing the Issuance of the City
of Kyle, Texas Special Assessment Revenue Bonds, Series 2022 (Kyle 57 Public
Improvement District); Approving and Authorizing an Indenture of Trust, a Bond
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ORDINANCE NO. _____ 

 

AN ORDINANCE AUTHORIZING THE ISSUANCE OF THE CITY OF 

KYLE, TEXAS SPECIAL ASSESSMENT REVENUE BONDS, SERIES 

2022 (KYLE 57 PUBLIC IMPROVEMENT DISTRICT); APPROVING 

AND AUTHORIZING AN INDENTURE OF TRUST, A BOND 

PURCHASE AGREEMENT, A LIMITED OFFERING MEMORANDUM, 

A CONTINUING DISCLOSURE AGREEMENT, AND OTHER 

AGREEMENTS AND DOCUMENTS IN CONNECTION THEREWITH; 

MAKING FINDINGS WITH RESPECT TO THE ISSUANCE OF SUCH 

BONDS; PROVIDING AN EFFECTIVE DATE  

 

WHEREAS, the City of Kyle, Texas (the “City”), pursuant to and in accordance with the 

terms, provisions and requirements of the Public Improvement District Assessment Act, Chapter 

372, Texas Local Government Code, as amended (the “PID Act”), has previously established the 

“Kyle 57 Public Improvement District” (the “District”), pursuant to Resolution No. 1249 adopted 

by the City Council of the City (the “City Council”) on September 7, 2021; and 

 

WHEREAS, pursuant to the PID Act, the City Council published notice and conducted a 

public hearing on May 17, 2022, to hear evidence and make findings as to the advisability of 

increasing the estimated costs of improvements for the District, and after closing the public 

hearing, the City Council adopted Resolution No. 1299, approving an amendment to Resolution 

No. 1249; and 

 

WHEREAS, pursuant to the PID Act, the City Council published notice and held a 

public hearing on June 7, 2022, regarding the levy of special assessments within the District, 

closed the public hearing, and the City Council adopted Ordinance No. _____ (the “Assessment 

Ordinance”); and 

 

WHEREAS, in the Assessment Ordinance, the City Council approved and accepted the 

“Kyle 57 Public Improvement District Service and Assessment Plan” (as defined and described 

in the Assessment Ordinance, the “Service and Assessment Plan”) relating to the District and 

levied the “Assessments” (as defined in the Service and Assessment Plan, the “Assessments”) 

against the property within the District as shown on the “Assessment Roll” (as defined and 

described in the Service and Assessment Plan). Capitalized terms used in this preamble and not 

otherwise defined shall have the meaning assigned thereto in the Service and Assessment Plan 

(as defined below); and 

 

WHEREAS, the City authorized and approved in substantially final form that certain 

Kyle 57 Public Improvement District Financing Agreement (the “Financing Agreement”) 

between the City and Kyle 57 Development, Inc., a Texas corporation (the “Developer”), on 

October 4, 2021, and as amended by the letter agreement, effective as of March 1, 2022 between 

the City and the Developer, and as amended by the First Amendment, effective as of May 17, 

2022, pursuant to which the City has agreed to issue revenue bonds payable from Assessments to 

pay for the costs of constructing authorized improvements as identified in the Service and 

Assessment Plan (the “Public Improvements”); and 
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WHEREAS, the City Council has found and determined that it is in the best interests of 

the City to issue its bonds to be designated “City of Kyle, Texas Special Assessment Revenue 

Bonds, Series 2022 (Kyle 57 Public Improvement District)” (the “Bonds”), such series to be 

payable from and secured by the Trust Estate, as defined in the hereinafter defined Indenture; 

and 

 

WHEREAS, the City is authorized by the PID Act to issue the Bonds for the purposes of 

(i) paying a portion of the Actual Costs of the Public Improvements (the term “Actual Costs,” as 

used in this Ordinance is defined in Section 2(a) of this Ordinance below) (ii) paying capitalized 

interest on the Bonds during and after the period of acquisition and construction of the Public 

Improvements, (iii) funding a reserve account for payment of principal and interest on the Bonds, 

(iv) paying a portion of the Actual Costs incidental to the organization and administration of the 

District, and (v) paying the costs of issuance of the Bonds; and 

 

WHEREAS, in connection with the issuance of the Bonds for the purposes of paying the 

costs of the Public Improvements, the City has determined such improvements confer a special 

benefit on the District, as provided in Section III of the Service and Assessment Plan and further 

depicted on Exhibit G of the Service and Assessment Plan; and 

 

WHEREAS, the City’s Home Rule Charter provides that the City may not issue debt 

other than general obligation bonds approved by a public vote without prior public notice and a 

public hearing; and  

 

WHEREAS, the City published notice of a public hearing on the issuance of the Bonds 

on May 25, 2022, in the time and manner required by the City’s Home Rule Charter; and 

 

WHEREAS, the meeting at which this Ordinance was considered was open to the public 

as required by law; the public notice of the time, place, and purpose of that meeting was given as 

required by Chapter 551, Texas Government Code, as amended; and the meeting was conducted 

pursuant to the public notice required by the City’s Home Rule Charter that was published on 

May 25, 2022, and included a public hearing on the issuance of the Bonds; and  

 

WHEREAS, after conducting the duly noticed public hearing on the issuance of the 

Bonds, the City Council, as set out in this Ordinance, hereby approves the: (i) issuance of the 

Bonds to finance the Public Improvements as identified in the Service and Assessment Plan, (ii) 

form, terms, and provisions of the Indenture (defined below) securing the Bonds authorized 

hereby, (iii) form, terms and provisions of a Bond Purchase Agreement (defined below) between 

the City and the Underwriter (defined below) of the Bonds, (iv) form, content and use by the 

Underwriter of the Limited Offering Memorandum (defined below), and (v) form, terms and 

provisions of the Continuing Disclosure Agreement (defined below);  

 

NOW, THEREFORE BE IT ORDAINED BY THE CITY COUNCIL OF THE 

CITY OF KYLE, TEXAS, THAT: 

 

Item # 31



 -3- 

 
 

SECTION 1.  Findings.  The findings and determinations set forth in the preamble 

hereof are hereby incorporated by reference for all purposes as if set forth in full herein.  

 

SECTION 2.  Approval of Issuance of Bonds and Indenture of Trust. 

 

(a) The issuance of the Bonds for the purposes of (i) paying a portion of the 

Actual Costs of the Public Improvements (the term “Actual Costs” as used in this 

Ordinance means the actual costs paid or incurred by or on behalf of the Owner): (1) to 

plan, design, acquire, construct, install, and dedicate such improvements to the City, 

including the acquisition of necessary easements and other right-of-way; (2) to prepare 

plans, specifications (including bid packages), contracts, and as-built drawings; (3) to 

obtain zoning, licenses, plan approvals, permits, inspections, and other governmental 

approvals; (4) for third-party professional consulting services including but not limited to, 

engineering, surveying, geotechnical, land planning, architectural, landscaping, legal, 

accounting, and appraisals; (5) of labor, materials, equipment, fixtures, payment and 

performance bonds and other construction security, and insurance premiums; and (6) to 

implement, administer, and manage the above-described activities, including a 4% 

construction management fee.  Actual Costs shall not include general contractor’s fees in 

an amount that exceeds a percentage equal to the percentage of work completed or 

construction management fees in an amount that exceeds an amount equal to the 

construction management fee amortized in approximately equal monthly installments 

over the term of the applicable construction management contract.  Amounts expended 

for costs described in subsection (3), (4), and (6) above shall be excluded from the 

amount upon which the general contractor and construction management fees are 

calculated), (ii) paying capitalized interest on the Bonds during and after the period of 

acquisition and construction of the Public Improvements, (iii) funding a reserve fund for 

payment of principal and interest on the Bonds, (iv) paying a portion of the Actual Costs 

incidental to the organization and administration of the District, and (v) paying the costs 

of issuance of the Bonds, is hereby authorized and approved. 

 

(b) The Bonds shall be issued and secured under that certain Indenture of 

Trust dated as of June 1, 2022 (the “Indenture”), between the City and BOKF, NA, as 

trustee (the “Trustee”), with such changes as may be necessary or desirable to carry out 

the intent of this Ordinance and as approved by the Mayor or Mayor Pro Tem of the City, 

such approval to be evidenced by the execution and delivery of the Indenture, which 

Indenture is hereby approved in substantially final form attached hereto as Exhibit A and 

incorporated herein for all purposes. The Mayor or Mayor Pro Tem of the City is hereby 

authorized and directed to execute the Indenture and the City Secretary is hereby 

authorized and directed to attest such signature of the Mayor or Mayor Pro Tem. 

 

(c) The Bonds shall be dated, shall mature on the date or dates and in the 

principal amounts, shall bear interest, shall be subject to redemption and shall have such 

other terms and provisions as set forth in the Indenture. The Bonds shall be in 

substantially the form set forth in the Indenture with such insertions, omissions and 

modifications as may be required to conform the form of bond to the actual terms of the 

Bonds. The Bonds shall be payable from and secured by the Pledged Revenues (as 
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defined in the Indenture) and other assets of the Trust Estate (as defined in the Indenture) 

pledged to such Bonds and shall never be payable from ad valorem taxes. 

 

SECTION 3.  Sale of Bonds; Approval of Bond Purchase Agreement.  The Bonds 

shall be sold to FMSbonds, Inc. (the “Underwriter”) at the price and on the terms and provisions 

set forth in that certain Bond Purchase Agreement (the “Bond Purchase Agreement”), dated the 

date hereof, between the City and the Underwriter, attached hereto as Exhibit B and incorporated 

herein as a part hereof for all purposes, which terms of sale are declared to be in the best interest 

of the City. The form, terms, and provisions of the Bond Purchase Agreement are hereby 

authorized and approved and the Mayor or Mayor Pro Tem of the City is hereby authorized and 

directed to execute and deliver the Bond Purchase Agreement. The Mayor’s or Mayor Pro Tem’s 

signature on the Bond Purchase Agreement may be attested by the City Secretary. 

 

SECTION 4.  Approval of Limited Offering Memorandum.  The City Council, at a 

regular called meeting on May 17, 2022, adopted Resolution No. 1301 whereby it found and 

determined that the Preliminary Limited Offering Memorandum for the Bonds, dated 

__________, 2022 (the “Preliminary Limited Offering Memorandum”) was approved in form 

and content, with such changes, addenda, supplements, or amendments as may be approved by 

the City Manager, Director of Finance, Financial Advisor, Counsel or Bond Counsel to the City.  

The Preliminary Limited Offering Memorandum was “deemed final” (as that term is defined in 

17 C.F.R. Section 240.15c2-12) by the City on __________, 2022, the date it was made public, 

such deeming as final is hereby ratified, confirmed and approved. The final Limited Offering 

Memorandum (the “Limited Offering Memorandum”) is hereby approved and adopted with such 

changes therein as the Mayor, Mayor Pro Tem, the City Manager, the City Secretary, and other 

appropriate officials of the City may approve, such approval to be conclusively evidenced by the 

delivery thereof.  The Limited Offering Memorandum as thus approved, executed, and delivered, 

with such appropriate variations as shall be approved by the Mayor or Mayor Pro Tem, and the 

Underwriter, may be used by the Underwriter in the offering and sale of the Bonds. The City 

Secretary is hereby authorized and directed to include and maintain a copy of the Preliminary 

Limited Offering Memorandum and Limited Offering Memorandum and any addenda, 

supplement, or amendment thereto thus approved among the permanent records of this meeting. 

The use and distribution of the Preliminary Limited Offering Memorandum by the Underwriter 

in the offering of the Bonds is hereby ratified, approved, and confirmed. Notwithstanding the 

execution, approval, and delivery of such Preliminary Limited Offering Memorandum and 

Limited Offering Memorandum by the Mayor or Mayor Pro Tem, the Mayor or Mayor Pro Tem 

and this City Council are not responsible for and proclaim no specific knowledge of the 

information contained in the Preliminary Limited Offering Memorandum and Limited Offering 

Memorandum pertaining to the Development (as defined in the Limited Offering Memorandum), 

the Developer or its financial ability, any builders, any landowners, or the appraisal of the 

property in the District. 

 

SECTION 5.  Approval of Continuing Disclosure Agreement of the Issuer.  That 

certain Continuing Disclosure Agreement (the “Continuing Disclosure Agreement”) between the 

City, P3Works, LLC (the “Administrator”) and RBC Capital Markets, LLC (the “Dissemination 

Agent”) is hereby authorized and approved in substantially final form attached hereto as Exhibit 

C and incorporated herein for all purposes, and the Mayor or the Mayor Pro Tem of the City is 
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hereby authorized and directed to execute and deliver such Continuing Disclosure Agreement 

with such changes as may be required to carry out the purpose of this Ordinance and as approved 

by the Mayor or the Mayor Pro Tem, such approval to be evidenced by the execution thereof. 

 

SECTION 6.  Additional Actions.  The Mayor, the Mayor Pro Tem, the Director of 

Finance, the City Manager, Assistant City Manager, and the City Secretary are hereby authorized 

and directed to take any and all actions on behalf of the City necessary or desirable to carry out 

the intent and purposes of this Ordinance and to issue the Bonds in accordance with the terms of 

this Ordinance. The Mayor, the Mayor Pro Tem, the Director of Finance, the City Manager, 

Assistant City Manager, and the City Secretary are hereby authorized and directed to execute and 

deliver any and all certificates, agreements, notices, instruction letters, requisitions, and other 

documents which may be necessary or advisable in connection with the sale, issuance and 

delivery of the Bonds and the carrying out of the purposes and intent of this Ordinance. 

 

SECTION 7.  Severability.  If any portion of this Ordinance shall for any reason be held 

to be invalid or unenforceable, the invalidity or unenforceability of such portion shall not affect 

any of the remaining portions of this Ordinance. 

 

SECTION 8.  Governing Law. This Ordinance shall be construed and enforced in 

accordance with the laws of the State of Texas and the United States of America.  

 

SECTION 9.  Effect of Headings. The Section headings herein are for convenience only 

and shall not affect the construction hereof. 

 

SECTION 10.  Construction of Terms.  If appropriate in the context of this Ordinance, 

words of the plural shall be considered to include the singular, and words of the masculine, 

feminine or neutral gender shall be considered to include the other genders.  

 

SECTION 11.  Effective Date.  This Ordinance is passed on one reading as authorized 

by Texas Government Code, Section 1201.028, as amended, and shall be effective immediately 

upon its passage and adoption. 

 

 SECTION 12.  Open Meetings.  It is hereby officially found and determined that the 

meeting at which this ordinance is passed was open to the public as required and that public notice 

of the time, place, and purpose of said meeting was given as required by the Open Meetings Act. 

 

 

[The remainder of this page left blank intentionally] 
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 [SIGNATURE PAGE – BOND ORDINANCE] 

 
 

 

PASSED, APPROVED AND EFFECTIVE THIS 7TH DAY OF JUNE, 2022. 

 

 

 

 

              

       Travis Mitchell, Mayor 

       City of Kyle, Texas 

 

 

 

ATTEST: 

 

 

 

 

 

      

Jennifer Holm, City Secretary 

City of Kyle, Texas 

 

 

 

 

[CITY SEAL] 
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INDENTURE OF TRUST 

THIS INDENTURE OF TRUST, dated as of June 1, 2022 is by and between the CITY OF 

KYLE, TEXAS (the “City”), and BOKF, NA, as trustee (together with its successors, the 

“Trustee”).  Capitalized terms used in the preambles, recitals and granting clauses and not 

otherwise defined shall have the meanings assigned thereto in Article I. 

WHEREAS, a petition (the “Petition”) requesting the creation of a public improvement 

district located in the City to be known as the Kyle 57 Public Improvement District (the “District”) 

was signed and submitted by Kyle Mortgage Investors, LLC, a Colorado limited liability company 

(”Kyle Mortgage Investors”), (i) the owner of taxable real property representing more than 50% 

of the appraised value of taxable real property liable for assessment in the proposed District, and 

(ii) the record owner of taxable real property that constituted more than 50% of the area of all 

taxable real property that was liable for assessment in the proposed District and filed with the City 

Secretary of the City (the “City Secretary”) on June 1, 2021, pursuant to the Public Improvement 

District Assessment Act, Texas Local Government Code, Chapter 372, as amended (the “PID 

Act”); and 

WHEREAS, on September 7, 2021, after due notice, the City Council of the City (“City 

Council”) held a public hearing in the manner required by law on the advisability of the 

improvement projects and services described in the Petition as required by Section 372.009 of the 

PID Act; and 

WHEREAS, the City Council made the findings required by Section 372.009(b) of the PID 

Act and, by Resolution No. 1249 (the “Creation Resolution”) adopted by a majority of the 

members of the City Council, authorized the creation of the District in accordance with its finding 

as to the advisability of the improvement projects and services; and 

WHEREAS,  the City Secretary filed a copy of Resolution No. 1249 with the Hays County 

Clerk in accordance with the provisions of the PID Act; and 

WHEREAS, no written protests of the creation of the District from any owners of record 

of property within the District were filed with the City Secretary within 20 days after September 

7, 2021; and 

WHEREAS, on October 4, 2021, the City Council approved the Kyle 57 Public 

Improvement District Financing Agreement between the City and Kyle 57 Development, Inc., a 

Texas corporation (the “Developer”), and adopted Resolution No. 1252; and 

WHEREAS, on November 1, 2021, the Developer acquired the property within the 

District, consisting of approximately 57.293 acres, from Kyle Mortgage Investors; and  

WHEREAS, on May 17, 2022, the City Council adopted Resolution No. 1299, amending 

the Creation Resolution to increase the estimated costs of Authorized Improvements that can be 

funded by the District; and 

WHEREAS, the City Council, pursuant to Section 372.016 of the PID Act, filed a proposed 

assessment roll for the District with the City Secretary and made the proposed assessment roll 
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subject to public inspection, and also directed and caused the City Secretary to  publish notice of 

a public hearing, on May 25, 2022 and June 1, 2022, in the Hays Free Press, a newspaper of 

general circulation in the City, for the consideration of the proposed assessments and the “Service 

and Assessment Plan”, and to mail notice of the public hearing to the last known address of each 

property owner liable for assessments; and 

WHEREAS, on June 7, 2022, the City Council convened the public hearing, and at such 

public hearing all persons who appeared, or requested to appear, in person or by their attorney, 

were given the opportunity to make any objection to the proposed Assessment Roll and the 

Assessments; and 

WHEREAS, at the June 7, 2022, public hearing referenced above, there were no written 

objections or evidence submitted to the City Secretary in opposition to the Service and Assessment 

Plan, the allocation of Actual Costs, the Assessment Roll, or the levy of the Assessments; and  

WHEREAS, after considering all written and documentary evidence presented at the 

hearing, including all written comments and statements filed with the City Secretary or the City, 

the City Council closed the hearing; and 

WHEREAS, on June 7, 2022, the City approved and accepted the Service and Assessment 

Plan in conformity with the requirements of the PID Act and adopted Ordinance No. _____ (the 

“Assessment Ordinance”) and therein levied the Assessments; and 

WHEREAS, the City Council is authorized by the PID Act to issue its revenue bonds 

payable from the Assessments for the purposes of (i) paying a portion of the Actual Costs of the 

Public Improvements, (ii) paying capitalized interest on bonds during and after the period of 

acquisition and construction of the Public Improvements, (iii) funding a reserve account for 

payment of principal and interest on Bonds, (iv) paying a portion of the Actual Costs incidental to 

the organization and administration of the District, and (v) paying the costs of issuance of the 

Bonds; and 

WHEREAS, the City Council now desires to issue revenue bonds, in accordance with the 

PID Act, such series of Bonds to be entitled “City of Kyle, Texas Special Assessment Revenue 

Bonds, Series 2022 (Kyle 57 Public Improvement District)” (the “Bonds”), such Bonds being 

payable solely from the Assessment Revenue and other funds pledged under this Indenture to the 

payment of Bonds and for the purposes set forth in the preamble of this Indenture; and 

WHEREAS, the Trustee has agreed to accept the trusts herein created and to serve as 

Trustee upon the terms set forth in this Indenture. 

NOW, THEREFORE, the City, in consideration of the foregoing premises and acceptance 

by the Trustee of the trusts herein created, of the purchase and acceptance of the Bonds by the 

Owners thereof, and of other good and valuable consideration, the receipt and sufficiency of which 

are hereby acknowledged, does hereby GRANT, CONVEY, PLEDGE, TRANSFER, ASSIGN, 

and DELIVER to the Trustee for the benefit of the Owners, a security interest in all of the moneys, 

rights and properties described in the Granting Clauses hereof, as follows (collectively, the “Trust 

Estate”): 
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FIRST GRANTING CLAUSE 

The Pledged Revenues and all moneys and investments held in the Pledged Funds, 

including any contract or any evidence of indebtedness related thereto or other rights of the City 

to receive any of such moneys or investments, whether now existing or hereafter coming into 

existence, and whether now or hereafter acquired; and 

SECOND GRANTING CLAUSE 

Any and all other property or money of every name and nature which is, from time to time 

hereafter by delivery or by writing of any kind, conveyed, pledged, assigned or transferred to the 

Trustee as additional security hereunder by the City or by anyone on its behalf or with its written 

consent, and the Trustee is hereby authorized to receive any and all such property or money at any 

and all times and to hold and apply the same subject to the terms thereof; and 

THIRD GRANTING CLAUSE 

Any and all proceeds and products of the foregoing property described in the above 

granting clauses; 

TO HAVE AND TO HOLD the Trust Estate, whether now owned or hereafter acquired, 

unto the Trustee and its successors or assigns; 

IN TRUST NEVERTHELESS, upon the terms and trusts herein set forth for the equal and 

ratable benefit of all present and future Owners of the Bonds from time to time issued under and 

secured by this Indenture, and for enforcement of the payment of the Bonds in accordance with 

their terms, and for the performance of and compliance with the obligations, covenants, and 

conditions of this Indenture; 

PROVIDED, HOWEVER, if and to the extent that Assessments have been prepaid, the 

lien on the real property associated with such Prepayment shall be released, and the rights of the 

Trustee and Owners under this Indenture to proceed against the City for the purpose of protecting 

and enforcing the rights of the Owners with respect to such released real property shall terminate; 

FURTHER PROVIDED, HOWEVER, if the City or its assigns shall well and truly pay, or 

cause to be paid, the principal or redemption price of and the interest on all the Bonds at the times 

and in the manner stated in the Bonds, according to the true intent and meaning thereof, then this 

Indenture and the rights hereby granted shall cease, terminate and be void; otherwise this Indenture 

is to be and remain in full force and effect; and 

IN ADDITION, the Bonds are special obligations of the City payable solely from the Trust 

Estate, as and to the extent provided in this Indenture.  The Bonds do not give rise to a charge 

against the general credit or taxing powers of the City and are not payable except as provided in 

this Indenture. Notwithstanding anything to the contrary herein, the Owners shall never have the 

right to demand payment thereof out of any funds of the City other than the Trust Estate.  The City 
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shall have no legal or moral obligation to pay for the Bonds out of any funds of the City other than 

the Trust Estate. 

THIS INDENTURE FURTHER WITNESSETH, and it is expressly declared, that all 

Bonds issued and secured hereunder are to be issued, authenticated, and delivered and the Trust 

Estate hereby created, assigned, and pledged is to be dealt with and disposed of under, upon and 

subject to the terms, conditions, stipulations, covenants, agreements, trusts, uses, and purposes as 

hereinafter expressed, and the City has agreed and covenanted, and does hereby agree and 

covenant, with the Trustee and with the respective Owners from time to time of the Bonds as 

follows: 

ARTICLE I 

DEFINITIONS, FINDINGS AND INTERPRETATION 

Section 1.1. Definitions.  

Unless otherwise expressly provided or unless the context clearly requires otherwise in this 

Indenture, the following terms shall have the meanings specified below: 

“Account” means any of the accounts established pursuant to Section 6.1 of this Indenture. 

“Actual Costs” means, with respect to Public Improvements, the actual costs paid or 

incurred by or on behalf of the Developer: (1) to plan, finance, design, acquire, construct, install, 

and dedicate such improvements to the City, including the acquisition of necessary easements and 

other right-of-way; (2) to prepare plans, specifications (including bid packages), contracts, and as-

built drawings; (3) to obtain zoning, licenses, plan approvals, permits, inspections, and other 

governmental approvals; (4) for third-party professional consulting services including, but not 

limited to, engineering, surveying, geotechnical, land planning, architectural, landscaping, legal, 

accounting, and appraisals; (5) for labor, materials, equipment, fixtures, payment and performance 

bonds and other construction security, and insurance premiums; and (6) to implement, administer, 

and manage the above-described activities including, but not limited to, a construction 

management fee equal to four percent (4%).  Actual Costs shall not include general contractor’s 

fees in an amount that exceeds the percentage of work completed or construction management fees 

in an amount that exceeds the construction management fee amortized in approximately equal 

monthly installments over the term of the applicable construction management contract.  Amounts 

expended for costs described in subsections (3), (4), and (6) above shall be excluded from the 

amount upon which the general contractor and construction management fees are calculated. 

“Additional Interest” means the amount collected by application of the Additional Interest 

Rate.   

“Additional Interest Rate” means the 0.50% additional interest charged on Assessments 

pursuant to Section 372.018 of the PID Act. 

“Additional Interest Reserve Account” means the Account established pursuant to Section 

6.1 hereof. 
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“Additional Interest Reserve Requirement” means, initially, an amount equal to 5.5% of 

the principal amount of the Outstanding Bonds which will be funded from the payment of the 

Additional Interest deposited to the Pledged Revenue Fund. 

“Additional Obligations” means any bonds or obligations, including specifically, any 

installment contracts, reimbursement agreements, temporary note or time warrant secured in whole 

or in part by an assessment, other than the Assessments securing the Bonds levied against property 

within the District in accordance with the PID Act. 

“Administrative Fund” means that Fund established by Section 6.1 and administered 

pursuant to Section 6.9 hereof. 

“Administrator” means the City or the person or independent firm designated by the City 

who shall have the responsibilities provided in the Service and Assessment Plan, the Indenture, or 

any other agreement or document approved by the City related to the duties and responsibilities of 

the administration of the District.  

“Annual Collection Costs” mean the actual or budgeted costs and expenses relating to 

collecting the Annual Installments, including, but not limited to, costs and expenses for: (1) the 

Administrator; (2) legal counsel, engineers, accountants, financial advisors, and other consultants 

engaged by the City; (3) calculating, collecting, and maintaining records with respect to 

Assessments and Annual Installments; (4) preparing and maintaining records with respect to 

Assessment Rolls and Annual Service Plan Updates; (5) issuing, paying, and redeeming PID 

Bonds; (6) investing or depositing Assessments and Annual Installments; (7) complying with this 

Service and Assessment Plan and the PID Act with respect to the issuance and sale of PID Bonds, 

including continuing disclosure requirements; and (8) the paying agent/registrar and Trustee in 

connection with PID Bonds, including their respective legal counsel.  Annual Collection Costs 

collected but not expended in any year shall be carried forward and applied to reduce Annual 

Collection Costs for subsequent years. 

“Annual Debt Service” means, for each Bond Year, the sum of (i) the interest due on the 

Outstanding Bonds in such Bond Year, assuming that the Outstanding Bonds are retired as 

scheduled (including by reason of Sinking Fund Installments), and (ii) the principal amount of the 

Outstanding Bonds due in such Bond Year (including any Sinking Fund Installments due in such 

Bond Year). 

“Annual Installment” means, with respect to the Assessed Property, the annual installment 

payments of an Assessment calculated by the Administrator and approved by the City Council, 

including: (i) principal; (ii) interest; (iii) Annual Collection Costs; and (iv) the Additional Interest. 

“Annual Service Plan Update” means an update to the Service and Assessment Plan 

prepared no less frequently than annually by the Administrator and approved by the City Council. 

“Applicable Laws” means the PID Act, and all other laws or statutes, rules, or regulations, 

and any amendments thereto, of the State of Texas or of the United States, by which the City and 

its powers, securities, operations, and procedures are, or may be, governed or from which its 

powers may be derived. 
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“Assessed Property” means for any year, any Parcel within the District against which an 

Assessment is levied, other than Non-Benefited Property. 

“Assessment Ordinance” means Ordinance No. ______ adopted by the City Council on 

June 7, 2022, that levied the Assessments on the Assessed Properties in the District.  

“Assessment Revenue” means monies collected by or on behalf of the City from any one 

or more of the following: (i) an Assessment levied against an Assessed Property, or Annual 

Installment payment thereof, including any interest on such Assessment or Annual Installment 

thereof during any period of delinquency, (ii) a Prepayment, and (iii) Foreclosure Proceeds. 

“Assessment Roll” means the Assessment Roll for the Assessed Properties within the 

District, included in the Service and Assessment Plan as Exhibit E-1, or any other Assessment Roll 

in an amendment or supplement to the Service and Assessment Plan or in an Annual Service Plan 

Update, showing the total amount of the Assessments, as updated, modified or amended from time 

to time in accordance with the procedures set forth in the Service and Assessment Plan and in the 

PID Act, including updates prepared in connection with the issuance of PID Bonds or in connection 

with any Annual Service Plan Update. 

“Assessments” mean the aggregate assessments shown on the Assessment Roll.  The 

singular of such term means the assessment levied against an Assessed Property, as shown on the 

Assessment Roll, subject to reallocation upon the subdivision of an Assessed Property or reduction 

according to the provisions of the Service and Assessment Plan and the PID Act. 

“Authorized Denomination” means, with respect to the Bonds, $100,000 and any integral 

multiple of $1,000 in excess thereof, notwithstanding the foregoing, Authorized Denominations 

shall also include Bonds issued in $1,000 in principal amount and integral multiples of $1,000 in 

the following instances: (A) any Bonds or any portion thereof that have been redeemed in part or 

(B) any Bonds or any portion thereof that have been defeased in part; provided, however, that upon 

receipt by the Paying Agent/Registrar of written evidence that the Bonds have received an 

Investment Grade Rating, Authorized Denomination shall mean $1,000 or any integral multiple 

thereof, notwithstanding any subsequent downgrade, suspension or withdrawal of such rating. 

“Authorized Improvements” means those public improvements authorized by Section 

372.003 of the PID Act, including Public Improvements, Bond Issuance Costs, and District 

Formation Expenses.  

“Bond Counsel” means Bickerstaff Heath Delgado Acosta LLP or any other attorney or 

firm of attorneys designated by the City that are nationally recognized for expertise in rendering 

opinions as to the legality and tax-exempt status of securities issued by public entities. 

“Bond Date” means the date designated as the initial date of the Bonds by Section 3.2(a) 

of this Indenture. 

“Bond Fund” means the Fund established pursuant to Section 6.1 and administered as 

provided in Section 6.4 hereof. 
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“Bond Issuance Costs” means the costs associated with issuing PID Bonds, including but 

not limited to attorney fees, financial advisory fees, consultant fees, appraisal fees, printing costs, 

publication costs, City costs, capitalized interest, reserve fund requirements, underwriter’s 

discount, fees charged by the Texas Attorney General, and any other cost or expense directly 

associated with the issuance of PID Bonds. 

Bond Ordinance” means Ordinance No. _____ adopted by the City Council on June 7, 

2022, authorizing the issuance of the Bonds pursuant to this Indenture. 

“Bond Year” means the one-year period beginning on September 1 in each year and ending 

on August 31 in the following year. 

“Bonds” means those certain “City of Kyle, Texas, Special Assessment Revenue Bonds, 

Series 2022 (Kyle 57 Public Improvement District) that are secured by the Trust Estate. 

“Business Day” means any day other than a Saturday, Sunday, legal holiday, or day on 

which banking institutions in the city where the Designated Payment/Transfer Office of the Paying 

Agent/Registrar is located are required or authorized by law or executive order to close. 

“Certification for Payment” means a certification for payment substantially in the forms of 

Exhibit E attached to the Financing Agreement executed by the Developer and submitted to the 

City and approved by the City Representative, specifying the amount of work performed and the 

Actual Costs thereof, and requesting payment for such Actual Costs from money on deposit in 

accounts of the Project Fund as further described in the Financing Agreement and Section 6.5 

herein. 

“City” means the City of Kyle, Texas. 

“City Certificate” means a document signed by the City Representative and delivered to 

the Trustee, certifying that the Trustee is authorized to take the action specified in the City 

Certificate, and a form of City Certificate is included as Exhibit B to this Indenture. 

“City Council” shall have the meaning ascribed to such term in the recitals hereof. 

“City Engineer” means the civil engineer or firm of civil engineers selected by the City to 

perform the duties set forth herein and in the Financing Agreement. 

“City Representative” means the City Manager and/or any official or agent of the City 

authorized by the City Council to undertake the action referenced herein. 

“Closing Date” means the date of the initial delivery of and payment for the applicable 

Series of Bonds. 

“Code” means the Internal Revenue Code of 1986, as amended, including applicable 

regulations, published rulings and court decisions. 

“Continuing Disclosure Agreements” or “Continuing Disclosure Agreement” means both, 

or either of, the Continuing Disclosure Agreements, with respect to the Bonds, by and between the 
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City, the Administrator and the Dissemination Agent, and by and among the Developer  (and its 

Designated Successors and Assigns), the Administrator, and the Dissemination Agent. 

“County” means Hays County, Texas. 

“Creation Resolution” shall have the meaning set forth in the third recital. 

“Defeasance Securities” means Investment Securities then authorized by applicable law 

for the investment of funds to defease public securities. 

“Delinquent Collection Costs” means the costs related to the foreclosure on an Assessed 

Property and the costs of collection of a delinquent Assessment, delinquent annual Installments, 

or any other delinquent amounts due under the Service and Assessment Plan, including penalties 

and reasonable attorney’s fees actually paid, but excluding amounts representing interest and 

penalty interest. 

“Designated Payment/Transfer Office” means (i) with respect to the initial Paying 

Agent/Registrar named in this Indenture, the transfer/payment office located in Houston, Texas, 

or such other location designated by the Paying Agent/Registrar and (ii) with respect to any 

successor Paying Agent/Registrar, the office of such successor designated and located as may be 

agreed upon by the City and such successor. 

“Designated Successors and Assigns” means (i) an entity to which Developer assigns (in 

writing) its rights and obligations contained in the Financing Agreement, (ii) any entity which is 

the successor by merger or otherwise to all or substantially all of Developer’s assets and liabilities 

including, but not limited to, any merger or acquisition pursuant to any public offering or 

reorganization to obtain financing and/or growth capital; or (iii) any entity which may have 

acquired all of the outstanding stock or ownership of assets of Developer. 

“Developer” means Kyle 57 Development, Inc., a Texas corporation, and their Designated 

Successors and Assigns. 

“Dissemination Agent” means RBC Capital Markets, LLC, and its successors. 

“District” shall have the meaning set forth in the first recital. 

“District Formation Expenses” means the costs associated with forming the District, 

including but not limited to 1st year Annual Collection Costs, and any other cost or expense directly 

associated with the establishment of the District. 

“DTC” means The Depository Trust Company of New York, New York, or any successor 

securities depository. 

“DTC Participant” means brokers and dealers, banks, trust companies, clearing 

corporations, and certain other organizations on whose behalf DTC was created to hold securities 

to facilitate the clearance and settlement of securities transactions among DTC Participants. 
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“Event of Default” shall have the meaning, with respect to this Indenture, set forth in 

Section 11.1 hereof. 

“Excess Additional Interest Reserve Amount” shall have the meaning set forth in Section 

6.7(e) hereof. 

“Financing Agreement” means the “Kyle 57 Public Improvement District Financing 

Agreement” between the City and the Developer, dated as of October 4, 2021, and as amended by 

the letter agreement, effective as of March 1, 2022, between the City and the Developer, and as 

amended by the First Amendment to Kyle 57 Public Improvement District Financing Agreement, 

effective as of May 17, 2022, which provides, in part, for the deposit of proceeds from the issuance 

and sale of the Bonds and the payment of Actual Costs of Authorized Improvements within in the 

District, the issuance of bonds, the reimbursement of Actual Costs to the Developer from the 

proceeds of the Bonds for funds advanced by the Developer and used to pay Actual Costs of the 

Public Improvements and other matters related thereto. 

“Foreclosure Proceeds” means the proceeds, including interest and penalty interest, 

received by the City from the enforcement of the Assessments against any Assessed Property or 

Assessed Properties, whether by foreclosure of lien or otherwise, but excluding and net of all 

Delinquent Collection Costs. 

“Fund” means any of the funds established pursuant to Section 6.1 of this Indenture. 

“Indenture” means this Indenture of Trust as originally executed or as it may be from time 

to time supplemented or amended by one or more indentures supplemental hereto and entered into 

pursuant to the applicable provisions hereof. 

“Independent Financial Consultant” means any consultant or firm of such consultants 

appointed by the City who, or each of whom:  (i) is judged by the City, as the case may be, to have 

experience in matters relating to the issuance and/or administration of the Bonds; (ii) is in fact 

independent and not under the domination of the City; (iii) does not have any substantial interest, 

direct or indirect, with or in the City, or any owner of real property in the District, or any real 

property in the District; and (iv) is not connected with the City as an officer or employee of the 

City or related by consanguinity or affinity to any such officer or employee, but who may be 

regularly retained to make reports to the City. 

“Initial Bond” means the Initial Bond as set forth in Exhibit A to this Indenture. 

“Interest Payment Date” means the date or dates upon which interest on the Bonds is 

scheduled to be paid until their respective dates of maturity or prior redemption, such dates being 

on March 1 and September 1 of each year, commencing September 1, 2022. 

“Investment Grade Rating” means a rating assigned by a Rating Agency in one of such 

Rating Agency’s four highest categories for long-term debt instruments (without regard for 

gradation within a rating category and without regard for credit enhancement) or otherwise 

designated as investment grade by a Rating Agency.  
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“Investment Securities” means those authorized investments described in the Public Funds 

Investment Act, Texas Government Code, Chapter 2256, as amended; and that at the time made 

are included in and authorized by the City’s official investment policy as approved by the City 

Council from time to time.  

“Maximum Annual Debt Service” means the largest Annual Debt Service for any Bond 

Year after the calculation is made through the final maturity date of any Outstanding Bonds. 

 “Non-Benefited Property” means Parcels within the boundaries of the District that accrue 

no special benefit from the Authorized Improvements.  

“Outstanding” means, as of any particular date when used with reference to Bonds, all 

Bonds authenticated and delivered under this Indenture except (i) any Bond that has been canceled 

by the Trustee (or has been delivered to the Trustee for cancellation) at or before such date, (ii) 

any Bond for which the payment of the principal or Redemption Price of and interest on such Bond 

shall have been made as provided in Article IV, and (iii) any Bond in lieu of or in substitution for 

which a new Bond shall have been authenticated and delivered pursuant to Section 3.11 herein. 

“Owner” or “Holder” means the Person who is the registered owner of a Bond or Bonds, 

as shown in the Register, which shall be Cede & Co., as nominee for DTC, so long as the Bonds 

are in book-entry only form and held by DTC as securities depository in accordance with Section 

3.13 herein. 

 “Parcel” means a property identified by either a tax map identification number assigned 

by the Hays Central Appraisal District for real property tax purposes, by metes and bounds 

description, by lot and block number in a final subdivision plat recorded in the official public 

records of Hays County, or by any other means determined by the City. 

“Paying Agent/Registrar” means initially the Trustee, or any successor thereto as provided 

in this Indenture. 

“Person” or “Persons” means any individual, corporation, partnership, limited liability 

company, joint venture, association, joint-stock company, trust, unincorporated organization or 

government or any agency or political subdivision thereof. 

“PID Act” means Texas Local Government Code, Chapter 372, Public Improvement 

Districts, as amended. 

“PID Bonds” means all bonds or any bond authorized by a bond ordinance and issued in 

accordance with this Indenture, including the Bonds, Refunding Bonds and any bonds issued in 

exchange or replacement thereof as permitted by this Indenture.  

“PID Costs of Issuance Account” means the Account established pursuant to Section 6.1 

hereof. 

“PID Improvements Account” means the Account of such name established pursuant to 

Section 6.1 hereof. 
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“Pledged Funds” means the Pledged Revenue Fund, the Bond Fund, the Project Fund, the 

Reserve Fund, and the Redemption Fund. Such term also includes each fund or account pledged 

to the repayment of Refunding Bonds. 

“Pledged Revenue Fund” means that fund established pursuant to Section 6.1 hereof and 

administered pursuant to Section 6.3 herein. 

“Pledged Revenues” means the sum of (i) Assessment Revenue other than Annual 

Collection Costs and Delinquent Collection Costs; (ii) the moneys held in any of the Pledged 

Funds; and (iii) any additional revenues that the City may pledge to the payment of Bonds. 

 “Prepayment” means the payment of all or a portion of an Assessment, with interest that 

has accrued to the date of prepayment, before the final Annual Installment thereof. Amounts 

received at the time of a Prepayment which represent a payment of principal, interest or penalties 

on a delinquent installment of an Assessment are not to be considered a Prepayment, but rather are 

to be treated as the payment of the regularly scheduled Annual Installment. 

“Principal and Interest Account” means the Account of such name established pursuant to 

Section 6.1 hereof. 

“Project Collection Fund” means that fund established pursuant to Section 6.1 and 

administered pursuant to Section 6.14 herein. 

“Project Fund” means that fund established pursuant to Section 6.1 and administered 

pursuant to Section 6.5 herein. 

“Public Improvements” means the Authorized Improvements that benefit the District and 

which are described in Section III.A of the Service and Assessment Plan and as depicted in Exhibit 

G of the Service and Assessment Plan, and which improvements are to be financed with the Bonds.  

“Purchaser” means, with respect to a Series of Bonds, the initial underwriter of such 

Bonds. 

“Quarter in Interest” means as of any particular date of calculation, the Owners of no less 

than twenty-five percent (25%) of the principal amount of the then Outstanding Bonds.  In the 

event that two or more groups of Owners satisfy the percentage requirement set forth in the 

immediately preceding sentence and act (or direct the Trustee in writing to act) in a conflicting 

manner, only the group of Owners with the greatest percentage of Outstanding Bonds (as measured 

in accordance with the immediately preceding sentence) shall, to the extent of such conflict, be 

deemed to satisfy such requirement. 

“Rating Agency” means each of Moody's Investors Service, Inc., S&P Global Ratings, 

Fitch Ratings Inc., Kroll Bond Rating Agency, Inc., and any other nationally recognized statistical 

rating organization recognized as such by the SEC. 

“Rebate Amount” has the meaning ascribed to such term in section 1.148-1(b) of the 

Regulations. 
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“Rebate Fund” means that fund established pursuant to Section 6.1 and administered 

pursuant to Section 6.8 herein. 

“Record Date” means the close of business on the fifteenth (15th) calendar day (whether or 

not a Business Day) of the month next preceding an Interest Payment Date. 

“Redemption Fund” means that fund established pursuant to Section 6.1 and administered 

pursuant to Section 6.6 herein. 

“Redemption Price” means 100% of the principal amount of such Bonds, or portions 

thereof, to be redeemed plus accrued interest to the date of redemption. 

“Refunding Bonds” means Bonds secured by a parity lien, with the Outstanding Bonds, on 

the Trust Estate issued pursuant to Section 3.6 hereof, as more specifically described in a 

Supplemental Indenture, authorizing the refunding of all or any portion of the Outstanding Bonds. 

“Register” means the register specified in Article III of this Indenture. 

“Regulations” shall have the meaning set forth in Section 7.5(a) hereof. 

“Reserve Account” means the Account of such name established pursuant to Section 6.1 

hereof. 

“Reserve Account Requirement” means, as of the Closing Date, the least of:  (i) Maximum 

Annual Debt Service on the Bonds, (ii) 125% of average Annual Debt Service on the Bonds, or 

(iii) 10% of the par amount of the Bonds; provided, however, that such Reserve Account 

Requirement shall be reduced by the amount of any transfers made pursuant to subsections (c) and 

(d) of Section 6.7; and provided further that as a result of an optional redemption pursuant to 

Section 4.3, the Reserve Account Requirement shall be reduced by a percentage equal to the pro 

rata principal amount of Bonds redeemed by such optional redemption divided by the total 

principal amount of the Outstanding Bonds prior to such redemption.  As of the Closing Date for 

the Bonds, the Reserve Account Requirement is $_____________, which is an amount equal to 

Maximum Annual Debt Service on the Bonds as of the Closing Date therefor. 

“Reserve Fund” means that fund established pursuant to Section 6.1 and administered in 

Section 6.7 herein. 

“SEC” means the United States Securities and Exchange Commission. 

“Series” means any designated series of Bonds issued under this Indenture. 

“Service and Assessment Plan” means the Kyle 57 Public Improvement District Service 

and Assessment Plan approved by the City Council on June 7, 2022, and which is attached as 

Exhibit A to the Assessment Ordinance. 

“Sinking Fund Installment” means the amount of money to redeem or pay at maturity the 

principal of Bonds payable from such installments at the times and in the amounts provided in 

Section 4.2 herein. 
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“Stated Maturity” means the date the Bonds, or any portion of the Bonds, as applicable are 

scheduled to mature without regard to any redemption or prepayment. 

“Supplemental Indenture” means an indenture which has been duly executed by the Trustee 

and the City Representative pursuant to an ordinance adopted by the City Council and which 

indenture amends or supplements this Indenture, but only if and to the extent that such indenture 

is specifically authorized hereunder. 

“Tax Certificate” means the Certificate as to Tax Exemption delivered by the City on the 

Closing Date for the Bonds setting forth the facts, estimates and circumstances in existence on the 

Closing Date for the Bonds which establish that it is not expected that the proceeds of the Bonds 

will be used in a manner that would cause the interest on such Bonds to be included in the gross 

income of the Owners thereof for Federal income tax purposes. 

“Trust Estate” means the Trust Estate described in the granting clauses of this Indenture. 

“Trustee” means BOKF, NA, Houston, Texas, a national banking association duly 

organized and validly existing under the laws of the United States of America, in its capacity as 

trustee hereunder, and its successors, and any other corporation or association that may at any time 

be substituted in its place, as provided in Article IX, such entity to serve as Trustee and Paying 

Agent/Registrar for the Bonds. 

Section 1.2. Findings.  

The declarations, determinations and findings declared, made and found in the preamble 

to this Indenture are hereby adopted, restated and made a part of the operative provisions hereof. 

Section 1.3. Table of Contents, Titles and Headings.  

The table of contents, titles, and headings of the Articles and Sections of this Indenture 

have been inserted for convenience of reference only and are not to be considered a part hereof 

and shall not in any way modify or restrict any of the terms or provisions hereof and shall never 

be considered or given any effect in construing this Indenture or any provision hereof or in 

ascertaining intent, if any question of intent should arise. 

Section 1.4. Interpretation.  

(a) Unless the context requires otherwise, words of the masculine gender shall 

be construed to include correlative words of the feminine and neuter genders and vice versa, and 

words of the singular number shall be construed to include correlative words of the plural number 

and vice versa. 

(b) Words importing persons include any legal person, including any 

individual, corporation, limited liability company, partnership, joint venture, association, joint 

stock company, trust, unincorporated organization and government or agency or political 

subdivision thereof. 
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(c) Any reference to a particular Article or Section shall be to such Article or 

Section of this Indenture unless the context shall require otherwise. 

(d) This Indenture and all the terms and provisions hereof shall be liberally 

construed to effectuate the purposes set forth herein to sustain the validity of this Indenture. 

ARTICLE II 

THE BONDS 

Section 2.1. Security for the Bonds.  

The Bonds, as to both principal and interest, are and shall be equally and ratably secured 

by and payable from a first lien on and pledge of the Trust Estate. 

The lien on and pledge of the Trust Estate shall be valid and binding and fully perfected 

from and after the Closing Date, without physical delivery or transfer of control of the Trust Estate, 

the filing of this Indenture or any other act; all as provided in Texas Government Code, Chapter 

1208, as amended, which applies to the issuance of the Bonds and the pledge of the Trust Estate 

granted by the City under this Indenture, and such pledge is therefore valid, effective and perfected.  

If Texas law is amended at any time while the Bonds are Outstanding such that the pledge of the 

Trust Estate granted by the City under this Indenture is to be subject to the filing requirements of 

Texas Business and Commerce Code, Chapter 9, as amended, then in order to preserve to the 

Owners of the Bonds the perfection of the security interest in said pledge, the City agrees to take 

such measures as it determines are reasonable and necessary under Texas law to comply with the 

applicable provisions of Texas Business and Commerce Code, Chapter 9, as amended, and enable 

a filing to perfect the security interest in said pledge to occur. 

Section 2.2. Limited Obligations.  

The Bonds are special and limited obligations of the City, payable solely from and secured 

solely by the Trust Estate, including the Pledged Revenues and the Pledged Funds, and the Bonds 

shall never be payable out of funds raised or to be raised by taxation or from any other revenues, 

properties or income of the City. 

Section 2.3. Authorization for Indenture.  

The terms and provisions of this Indenture and the execution and delivery hereof by the 

City to the Trustee have been duly authorized by official action of the City Council of the City.  

The City has ascertained and it is hereby determined and declared that the execution and delivery 

of this Indenture is necessary to carry out and effectuate the purposes set forth in the preambles of 

this Indenture and that each and every covenant or agreement herein contained and made is 

necessary, useful or convenient in order to better secure the Bonds and is a contract or agreement 

necessary, useful and convenient to carry out and effectuate the purposes herein described. 

Section 2.4. Contract with Owners and Trustee.  

(a) The purposes of this Indenture are to establish a lien and the security for, 

and to prescribe the minimum standards for the authorization, issuance, execution and delivery of, 
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the Bonds and to prescribe the rights of the Owners, and the rights and duties of the City and the 

Trustee. 

(b) In consideration of the purchase and acceptance of any or all of the Bonds 

by those who shall purchase and hold the same from time to time, the provisions of this Indenture 

shall be a part of the contract of the City with the Owners, and shall be deemed to be and shall 

constitute a contract among the City, the Owners, and the Trustee. 

ARTICLE III 

AUTHORIZATION; GENERAL TERMS AND PROVISIONS REGARDING THE BONDS 

Section 3.1. Authorization.  

The Bonds are hereby authorized to be issued and delivered in accordance with the 

Constitution and general laws of the State of Texas, including particularly the PID Act, as 

amended.  The Bonds shall be issued in the aggregate principal amount of $_____,000 for the 

purpose of (i) paying a portion of the Actual Costs of the Public Improvements, (ii) paying 

capitalized interest on the Bonds during and after the period of acquisition and construction of the 

Public Improvements, (iii) funding a reserve fund for payment of principal and interest on the 

Bonds, (iv) paying a portion of the Actual Costs incidental to the organization and administration 

of the District, and (v) paying the costs of issuance of the Bonds. 

Section 3.2. Date, Denomination, Maturities, Numbers and Interest.  

(a) The Bonds shall be dated June 30, 2022 (the “Bond Date”) and shall be 

issued in Authorized Denominations.  Upon the receipt of an Investment Grade Rating on the 

Bonds, the City shall promptly notify the Dissemination Agent in writing of such rating change 

and shall provide written direction to the Dissemination Agent to file a notice of such occurrence 

with the Municipal Securities Rulemaking Board and to forward such notice to the Paying 

Agent/Registrar and to the Trustee. The Dissemination Agent shall file such notice and forward 

the same to the Paying Agent/Registrar and to the Trustee immediately following the day on which 

it receives written notice of such occurrence from the City. Any such notice is required to be filed 

within ten (10) Business Days of the occurrence of the receipt of the Investment Grade Rating on 

the Bonds. Upon receipt by the Paying Agent/Registrar of written evidence that the Bonds have 

received an Investment Grade Rating, beneficial ownership in the Bonds may be acquired in 

principal denominations of $1,000 or any integral multiple thereof, notwithstanding any 

subsequent downgrade, suspension or withdrawal of such rating. The Bonds shall be in fully 

registered form, without coupons, and shall be numbered separately from R-1 upward, except the 

Initial Bond, which shall be numbered T-1. 

(b) Interest shall accrue and be paid on each Bond from the later of the date of 

initial delivery of the Bonds or the most recent Interest Payment Date to which interest has been 

paid or provided for, at the rate per annum set forth below until the principal thereof has been paid 

on the maturity date specified below or otherwise provided for.  Such interest shall be payable 

semiannually on March 1 and September 1 of each year, commencing September 1, 2022, 

computed on the basis of a 360-day year of twelve 30-day months. 
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(c) The Bonds shall mature on September 1 in the years and in the principal 

amounts and shall bear interest as set forth below: 

Year 

Principal 

Installment Interest Rate 

 20__ $  ____,000 ___% 

 20__ ____,000 ___% 

 20__ ____,000 ___% 

 20__ ____,000 ___% 

 

(d) The Bonds shall be subject to mandatory sinking fund redemption, optional 

redemption, and extraordinary optional redemption prior to maturity as provided in Article IV 

herein, and shall otherwise have the terms, tenor, denominations, details, and specifications as set 

forth in the form of Bond set forth in Exhibit A to this Indenture. 

Section 3.3. Conditions Precedent to Delivery of Bonds. 

(a) The Bonds shall be executed by the City and delivered to the Trustee, 

whereupon the Trustee shall authenticate the Bonds and, upon payment of the purchase price of 

the Bonds, shall deliver the Bonds upon the order of the City, but only upon delivery to the Trustee 

of:  

(1) a certified copy of the Assessment Ordinance; 

(2) a certified copy of the Bond Ordinance; 

(3) a copy of the executed Financing Agreement; 

(4) a copy of this Indenture executed by the Trustee and the City;  

(5) a City Certificate directing the authentication and delivery of the 

Bonds, describing the Bonds to be authenticated and delivered, 

designating the purchasers to whom the Bonds are to be delivered, 

stating the purchase price of the Bonds and stating that all items 

required by this Section are therewith delivered to the Trustee in form 

and substance satisfactory to the City;  

(6) a copy of each of the executed Continuing Disclosure Agreements; 

(7) a copy of the executed opinion of Bond Counsel; and  

(8) the approving opinion of the Attorney General of the State and the 

State Comptroller’s registration certificate. 

(b) Each Series of Refunding Bonds shall be executed by the City and delivered 

to the Trustee, whereupon the Trustee shall authenticate such Bonds and, upon payment of the 

purchase price of such Series of Bonds, shall deliver such Series of Bonds upon the order of the 

City, but only upon delivery to the Trustee of: 
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(1) the items described in Section 3.3(a)(1), (3), (4), (5), and (6) , if any, 

above; 

(2) a certified copy of the ordinance of the City Council authorizing the 

issuance of such Series of Bonds and all actions necessary therefor; 

(3) an original executed counterpart of the Supplemental Indenture for 

such Series of Bonds that establishes, among other things, the date, 

rate or rates of interest on, interest payment dates, maturity dates, 

redemption and all other terms and provisions of such Bonds, which 

such terms shall include a deposit into the Reserve Account of an 

amount equal to the Reserve Account Requirement taking into 

account the then Outstanding Bonds and the Bonds then proposed to 

be issued; 

(4) a copy of the opinion of Bond Counsel required by Section 10.1 

hereof;  

(5) a City Certificate, including the requisite information as set forth in 

Section 3.3(a)(5) above, to the effect that the issuance of such Series 

of Bonds complies with the requirements contained herein and in 

each Supplemental Indenture; and 

(6) the City Representative shall certify to the Trustee in writing that the 

City is not in default in the performance and observance of any of the 

terms, provisions and conditions applicable to the City contained 

herein or in any Supplemental Indenture. 

Section 3.4. Medium, Method and Place of Payment. 

(a) Principal of and interest on the Bonds shall be paid in lawful money of the 

United States of America, as provided in this Section. 

(b) Interest on the Bonds shall be payable to the Owners thereof as shown in 

the Register at the close of business on the relevant Record Date; provided, however, that in the 

event of nonpayment of interest on a scheduled Interest Payment Date that continues for thirty (30) 

days or more thereafter, a new record date for such interest payment (a “Special Record Date”) 

will be established by the Trustee, if and when funds for the payment of such interest have been 

received from the City.  Notice of the Special Record Date and of the scheduled payment date of 

the past due interest (the “Special Payment Date,” which shall be fifteen (15) days after the Special 

Record Date) shall be sent at least five (5) Business Days prior to the Special Record Date by 

United States mail, first class postage prepaid, to the address of each Owner of a Bond appearing 

on the books of the Trustee at the close of business on the last Business Day preceding the date of 

mailing such notice. 

(c) Interest on the Bonds shall be paid by check, dated as of the Interest 

Payment Date, and sent, first class United States mail, postage prepaid, by the Paying 

Agent/Registrar to each Owner at the address of each as such appears in the Register or by such 
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other customary banking arrangement acceptable to the Paying Agent/Registrar and the Owner; 

provided, however, the Owner shall bear all risk and expense of such other banking arrangement. 

(d) The principal of each Bond shall be paid to the Owner of such Bond on the 

due date thereof, whether at the maturity date or the date of prior redemption thereof, upon 

presentation and surrender of such Bond at the Designated Payment/Transfer Office of the Paying 

Agent/Registrar. 

(e) In any case where the date of the maturity of interest or of principal (and 

premium, if any) of the Bonds or the date fixed for redemption of any Bonds or the date any action 

is to be taken pursuant to this Indenture is not a Business Day, the payment of interest or principal 

(and premium, if any) or the action need not be made on such date but may be made on the next 

succeeding Business Day with the same force and effect as if made on the date required and no 

interest shall accrue for the period from and after such date. 

(f) Unclaimed payments of amounts due hereunder shall be segregated in a 

special account and held in trust, uninvested by the Paying Agent/Registrar, for the account of the 

Owner of the Bonds to which such unclaimed payments pertain.  Subject to any escheat, abandoned 

property, or similar law of the State of Texas, any such payments remaining unclaimed by the 

Owners entitled thereto for two (2) years after the applicable payment or redemption date shall be 

applied to the next payment or payments on such Bonds thereafter coming due and, to the extent 

any such money remains after the retirement of all Outstanding Bonds, shall be paid to the City to 

be used for any lawful purpose.  Thereafter, none of the City, the Paying Agent/Registrar, or any 

other Person shall be liable or responsible to any holders of such Bonds for any further payment 

of such unclaimed moneys or on account of any such Bonds, subject to any applicable escheat law 

or similar law of the State of Texas, including the provisions of Title 6 of the Texas Property Code, 

as amended. 

Section 3.5. Execution and Registration of Bonds.  

(a) The Bonds shall be executed on behalf of the City by the Mayor or Mayor 

Pro Tem of the City and the City Secretary, by their manual or facsimile signatures, and the official 

seal of the City shall be impressed or placed in facsimile thereon.  Such facsimile signatures on 

the Bonds shall have the same effect as if each of the Bonds had been signed manually and in 

person by each of said officers, and such facsimile seal on the Bonds shall have the same effect as 

if the official seal of the City had been manually impressed upon each of the Bonds. 

(b) In the event that any officer of the City whose manual or facsimile signature 

appears on the Bonds ceases to be such officer before the authentication of such Bonds or before 

the delivery thereof, such manual or facsimile signature nevertheless shall be valid and sufficient 

for all purposes as if such officer had remained in such office. 

(c) Except as provided below, no Bond shall be valid or obligatory for any 

purpose or be entitled to any security or benefit of this Indenture unless and until there appears 

thereon the Certificate of Trustee substantially in the form provided herein, duly authenticated by 

manual execution by an officer or duly authorized signatory of the Trustee.  It shall not be required 

that the same officer or authorized signatory of the Trustee sign the Certificate of Trustee on all of 
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the Bonds.  In lieu of the executed Certificate of Trustee described above, each Initial Bond 

delivered at the Closing Date shall have attached thereto the Comptroller’s Registration Certificate 

substantially in the form provided herein, manually executed by the Comptroller of Public 

Accounts of the State of Texas, or by his duly authorized agent, which certificate shall be evidence 

that each Initial Bond has been duly approved by the Attorney General of the State of Texas, is a 

valid and binding obligation of the City, and has been registered by the Comptroller of Public 

Accounts of the State of Texas, including the provisions of Title 6 of the Texas Property Code, as 

amended. 

(d) On each Closing Date, one Initial Bond representing the entire principal 

amount of all of the Bonds of such Series, payable in stated installments to the Purchaser, or its 

designee, executed with the manual or facsimile signatures of the Mayor or Mayor Pro Tem of the 

City and the City Secretary, approved by the Attorney General, and registered and manually signed 

by the Comptroller of Public Accounts, will be delivered to the Purchaser or its designee.  Upon 

payment for such Initial Bond, the Trustee shall cancel the Initial Bond and upon City Certificate 

deliver to DTC on behalf of the Purchaser one registered definitive Bond for each year of maturity 

of the applicable Series of Bonds, in the aggregate principal amount of all Bonds for such maturity, 

registered in the name of Cede & Co., as nominee of DTC. 

Section 3.6. Refunding Bonds. 

(a) Except in accordance with the provisions of this Indenture, including 

Section 13.2, the City shall not issue additional bonds, notes or other obligations payable from any 

portion of the Trust Estate, other than Refunding Bonds.  The City reserves the right to issue 

Refunding Bonds, the proceeds of which would be utilized to refund all or any portion of the 

Outstanding Bonds or Outstanding Refunding Bonds and to pay all costs incident to the Refunding 

Bonds, as authorized by the laws of the State of Texas.  Except as limited by the terms of this 

Indenture, including Section 13.2, the City reserves the right to incur debt payable from sources 

other than the Trust Estate, including revenue derived from contracts with other entities, including 

private corporations, municipalities and political subdivisions issued particularly for the purchase, 

construction, improvement, extension, replacement, enlargement or repair of the facilities needed 

in performing any such contract. 

(b) The principal of all Refunding Bonds must be scheduled to be paid, be 

subject to mandatory sinking fund redemption or mature on September 1 of the years in which 

such principal is scheduled to be paid.  All Refunding Bonds must bear interest at a fixed rate and 

any interest payment dates for Refunding Bonds must be March 1 and September 1.  The date, rate 

or rates of interest on, interest payment dates, maturity dates, redemption and all other terms and 

provisions of Refunding Bonds shall be set forth in a Supplemental Indenture. 

(c) Upon their authorization by the City, the Refunding Bonds of a Series issued 

under this Section 3.6 shall be issued and shall be delivered to the purchasers or owners thereof, 

but before, or concurrently with, the delivery of said Refunding Bonds to such purchasers or 

owners there shall have been filed with the Trustee the items required by Section 3.3(b) above. 
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Section 3.7. Ownership.  

(a) The City, the Trustee, the Paying Agent/Registrar and any other Person may 

treat the Person in whose name any Bond is registered as the absolute owner of such Bond for the 

purpose of making and receiving payment as provided herein (except interest shall be paid to the 

Person in whose name such Bond is registered on the relevant Record Date) and for all other 

purposes, whether or not such Bond is overdue, and neither the City nor the Trustee, nor the Paying 

Agent/Registrar, shall be bound by any notice or knowledge to the contrary. 

(b) All payments made to the Owner of any Bond shall be valid and effectual 

and shall discharge the liability of the City, the Trustee and the Paying Agent/Registrar upon such 

Bond to the extent of the sums paid. 

Section 3.8. Registration, Transfer and Exchange.  

(a) So long as any Bond remains Outstanding, the City shall cause the Paying 

Agent/Registrar to keep at the Designated Payment/Transfer Office a Register in which, subject to 

such reasonable regulations as it may prescribe, the Paying Agent/Registrar shall provide for the 

registration and transfer of Bonds in accordance with this Indenture.  The Paying Agent/Registrar 

represents and warrants that it will maintain a copy of the Register, and, upon written request from 

the City, file with the City, and shall cause the Register to be current with all registration and 

transfer information as from time to time may be applicable. 

(b) A Bond shall be transferable only upon the presentation and surrender 

thereof at the Designated Payment/Transfer Office of the Paying Agent/Registrar with such 

endorsement or other evidence of transfer as is acceptable to the Paying Agent/Registrar.  No 

transfer of any Bond shall be effective until entered in the Register.  If any Bond is not presented 

for payment when the principal thereof becomes due, either at maturity or otherwise, or at the date 

fixed for redemption thereof, if funds sufficient to pay such Bond shall have been made available 

to the Trustee, all liability of the City to the Owner thereof for the payment of such Bond shall 

forthwith cease and be completely discharged, and thereupon it shall be the duty of the Trustee to 

hold such fund or funds, without liability for interest thereon, for the benefit of the Owner of such 

Bond who shall thereafter be restricted exclusively to such fund or funds for any claim of whatever 

nature on his part under this Indenture, or with respect to, said Bond.   

(c) The Bonds shall be exchangeable upon the presentation and surrender 

thereof at the Designated Payment/Transfer Office of the Paying Agent/Registrar for a Bond or 

Bonds of the same maturity and interest rate and in any Authorized Denomination and in an 

aggregate principal amount equal to the unpaid principal amount of the Bond presented for 

exchange.  The Trustee is hereby authorized to authenticate and deliver Bonds exchanged for other 

Bonds in accordance with this Section. 

(d) The Trustee is hereby authorized to authenticate and deliver Bonds 

transferred or exchanged in accordance with this Section.  A new Bond or Bonds will be delivered 

by the Paying Agent/Registrar, in lieu of the Bond being transferred or exchanged, at the 

Designated Payment/Transfer Office, or sent by United States mail, first class, postage prepaid, to 

the Owner or his designee.  Each transferred Bond delivered by the Paying Agent/Registrar in 
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accordance with this Section shall constitute an original contractual obligation of the City and shall 

be entitled to the benefits and security of this Indenture to the same extent as the Bond or Bonds 

in lieu of which such transferred Bond is delivered. 

(e) Each exchange Bond delivered in accordance with this Section shall 

constitute an original contractual obligation of the City and shall be entitled to the benefits and 

security of this Indenture to the same extent as the Bond or Bonds in lieu of which such exchange 

Bond is delivered. 

(f) No service charge shall be made to the Owner for the initial registration, 

subsequent transfer, or exchange for a different Authorized Denomination of any of the Bonds.  

The Paying Agent/Registrar, however, may require the Owner to pay a sum sufficient to cover any 

tax or other governmental charge that is authorized to be imposed in connection with the 

registration, transfer, or exchange of a Bond. 

(g) Neither the City nor the Paying Agent/Registrar shall be required to issue, 

transfer, or exchange any Bond or portion thereof called for redemption prior to maturity within 

45 days prior to the date fixed for redemption; provided, however, such limitation shall not be 

applicable to an exchange by the Owner of the uncalled principal balance of a Bond. 

Section 3.9. Cancellation.  

All Bonds paid or redeemed before scheduled maturity in accordance with this Indenture, 

and all Bonds in lieu of which exchange Bonds or replacement Bonds are authenticated and 

delivered in accordance with this Indenture, shall be cancelled, and proper records shall be made 

regarding such payment, redemption, exchange, or replacement.  The Paying Agent/Registrar shall 

dispose of cancelled Bonds in accordance with the records retention requirements of the Trustee. 

Section 3.10. Temporary Bonds.  

(a) Following the delivery and registration of the Initial Bond of a given Series 

and pending the preparation of definitive Bonds for such Series of Bonds, the proper officers of 

the City may execute and, upon the City’s request, the Trustee shall authenticate and deliver, one 

or more temporary Bonds that are printed, lithographed, typewritten, mimeographed or otherwise 

produced, in any denomination, substantially of the tenor of the definitive Bonds in lieu of which 

they are delivered, without coupons, and with such appropriate insertions, omissions, substitutions 

and other variations as the officers of the City executing such temporary Bonds may determine, as 

evidenced by their signing of such temporary Bonds. 

(b) Until exchanged for Bonds in definitive form, such Bonds in temporary 

form shall be entitled to the benefit and security of this Indenture. 

(c) The City, without unreasonable delay, shall prepare, execute and deliver to 

the Trustee the Bonds in definitive form; thereupon, upon the presentation and surrender of the 

Bond or Bonds in temporary form to the Paying Agent/Registrar, the Paying Agent/Registrar shall 

cancel the Bonds in temporary form and the Trustee shall authenticate and deliver in exchange 

therefor a Bond or Bonds of the same maturity and series, in definitive form, in the Authorized 

Denomination, and in the same aggregate principal amount, as the Bond or Bonds in temporary 
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form surrendered.  Such exchange shall be made without the making of any charge therefor to any 

Owner. 

Section 3.11. Replacement Bonds.  

(a) Upon the presentation and surrender to the Paying Agent/Registrar of a 

mutilated Bond, the Trustee shall authenticate and deliver in exchange therefor a replacement 

Bond of like tenor and principal amount, bearing a number not contemporaneously outstanding.  

The City or the Paying Agent/Registrar may require the Owner of such Bond to pay a sum 

sufficient to cover any tax or other governmental charge that is authorized to be imposed in 

connection therewith and any other expenses connected therewith. 

(b) In the event that any Bond is lost, apparently destroyed or wrongfully taken, 

the City shall issue and the Trustee, pursuant to the applicable laws of the State of Texas and in 

the absence of notice or knowledge that such Bond has been acquired by a bona fide purchaser, 

shall authenticate and deliver a replacement Bond of like tenor and principal amount bearing a 

number not contemporaneously outstanding, provided that the Owner first complies with the 

following requirements: 

(i) furnishes to the Paying Agent/Registrar satisfactory evidence of his or her 

ownership of and the circumstances of the loss, destruction or theft of such 

Bond; 

(ii) furnishes such security or indemnity as may be required by the Paying 

Agent/Registrar and the Trustee to save them and the City harmless; 

(iii) pays all expenses and charges in connection therewith, including, but not 

limited to, printing costs, legal fees, fees of the Trustee and the Paying 

Agent/Registrar and any tax or other governmental  charge that is authorized 

to be imposed; and 

(iv) satisfies any other reasonable requirements imposed by the City and the 

Trustee. 

(c) After the delivery of such replacement Bond, if a bona fide purchaser of the 

original Bond in lieu of which such replacement Bond was issued presents for payment such 

original Bond, the City and the Paying Agent/Registrar shall be entitled to recover such 

replacement Bond from the Person to whom it was delivered or any Person taking therefrom, 

except a bona fide purchaser, and shall be entitled to recover upon the security or indemnity 

provided therefor to the extent of any loss, damage, cost, or expense incurred by the City, the 

Paying Agent/Registrar or the Trustee in connection therewith. 

(d) In the event that any such mutilated, lost, apparently destroyed or 

wrongfully taken Bond has become or is about to become due and payable, the Paying 

Agent/Registrar, in its discretion, instead of issuing a replacement Bond, may pay such Bond if it 

has become due and payable or may pay such Bond when it becomes due and payable. 
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(e) Each replacement Bond delivered in accordance with this Section shall 

constitute an original additional contractual obligation of the City and shall be entitled to the 

benefits and security of this Indenture to the same extent as the Bond or Bonds in lieu of which 

such replacement Bond is delivered. 

Section 3.12. Book-Entry Only System.  

The Bonds shall initially be issued in book-entry-only form and shall be deposited with 

DTC, which is hereby appointed to act as the securities depository therefor, in accordance with the 

letter of representations from the City to DTC.  On the Closing Date for the Bonds, the definitive 

Bonds shall be issued in the form of a single typewritten certificate for each maturity thereof 

registered in the name of Cede & Co., as nominee for DTC.   

With respect to Bonds registered in the name of Cede & Co., as nominee of DTC, the City 

and the Paying Agent/Registrar shall have no responsibility or obligation to any DTC Participant 

or to any Person on behalf of whom such a DTC Participant holds an interest in the Bonds.  Without 

limiting the immediately preceding sentence, the City and the Paying Agent/Registrar shall have 

no responsibility or obligation with respect to (i) the accuracy of the records of DTC, Cede & Co. 

or any DTC Participant with respect to any ownership interest in the Bonds, (ii) the delivery to any 

DTC Participant or any other Person, other than an Owner, as shown on the Register, of any notice 

with respect to the Bonds, including any notice of redemption, or (iii) the payment to any DTC 

Participant or any other Person, other than an Owner, as shown in the Register of any amount with 

respect to principal of, premium, if any, or interest on the Bonds.  Notwithstanding any other 

provision of this Indenture to the contrary, the City and the Paying Agent/Registrar shall be entitled 

to treat and consider the Person in whose name each Bond is registered in the Register as the 

absolute owner of such Bond for the purpose of payment of principal of, premium, if any, and 

interest on Bonds, for the purpose of giving notices of redemption and other matters with respect 

to such Bond, for the purpose of registering transfer with respect to such Bond, and for all other 

purposes whatsoever.  The Paying Agent/Registrar shall pay all principal of, premium, if any, and 

interest on the Bonds only to or upon the order of the respective Owners as shown in the Register, 

as provided in this Indenture, and all such payments shall be valid and effective to fully satisfy and 

discharge the City’s obligations with respect to payment of principal of, premium, if any, and 

interest on the Bonds to the extent of the sum or sums so paid.  No Person other than an Owner, as 

shown in the Register, shall receive a Bond certificate evidencing the obligation of the City to 

make payments of amounts due pursuant to this Indenture.  Upon delivery by DTC to the Paying 

Agent/Registrar of written notice to the effect that DTC has determined to substitute a new 

nominee in place of Cede & Co., and subject to the provisions in this Indenture with respect to 

interest checks or drafts being mailed to the registered owner at the close of business on the 

relevant Record Date, the word “Cede & Co.” in this Indenture shall refer to such new nominee of 

DTC. 

Section 3.13. Successor Securities Depository:  Transfer Outside Book-Entry-Only 

System.  

In the event that the City determines that DTC is incapable of discharging its 

responsibilities described herein and in the letter of representations from the City to DTC, the City 

shall (i) appoint a successor securities depository, qualified to act as such under Section 17A of 
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the Securities and Exchange Act of 1934, as amended, notify DTC and DTC Participants of the 

appointment of such successor securities depository and transfer one or more separate Bonds to 

such successor securities depository; or (ii) notify DTC and DTC Participants of the availability 

through DTC of certificated Bonds and cause the Paying Agent/Registrar to transfer one or more 

separate registered Bonds to DTC Participants having Bonds credited to their DTC accounts.  In 

such event, the Bonds shall no longer be restricted to being registered in the Register in the name 

of Cede & Co., as nominee of DTC, but may be registered in the name of the successor securities 

depository, or its nominee, or in whatever name or names Owners transferring or exchanging 

Bonds shall designate, in accordance with the provisions of this Indenture. 

Section 3.14. Payments to Cede & Co.  

Notwithstanding any other provision of this Indenture to the contrary, so long as Bonds are 

registered in the name of Cede & Co., as nominee of DTC, all payments with respect to principal 

of, premium, if any, and interest on such Bonds, and all notices with respect to such Bonds shall 

be made and given, respectively, in the manner provided in the blanket letter of representations 

from the City to DTC. 

Section 3.15. Use of Book-Entry-Only System Not Required. 

Notwithstanding any provision of this Indenture to the contrary, any Supplemental 

Indenture may provide that a Series of Bonds will not be issued in book-entry-only form and that 

Sections 3.12 – 3.14 of this Indenture will not apply to such Series of Bonds. 

ARTICLE IV 

REDEMPTION OF BONDS BEFORE MATURITY 

Section 4.1. Limitation on Redemption.  

The Bonds shall be subject to redemption before their scheduled maturity only as provided 

in this Article IV. 

Section 4.2. Mandatory Sinking Fund Redemption.  

(a) The Bonds are subject to mandatory sinking fund redemption prior to their 

maturity and will be redeemed by the City in part at the Redemption Price from moneys available 

for such purpose in the Principal and Interest Account of the Bond Fund pursuant to Article VI, 

on the dates and in the respective Sinking Fund Installments as set forth in the following schedule: 
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$________ Bonds Maturing September 1, 20__ 

Redemption Date 
Sinking Fund 

Installment 

September 1, 20__ 

September 1, 20__ 

September 1, 20__ 

 September 1, 20__* 

 

$___,000 

___,000 

___,000 

___,000 

 

 

$_____________ Bonds Maturing September 1, 20__

Redemption Date 
Sinking Fund 

Installment 

September 1, 20__ 

September 1, 20__ 

September 1, 20__ 

September 1, 20__ 

 September 1, 20__* 

 

$___,000 

___,000 

___,000 

___,000 

___,000 

 

(b) At least forty-five (45) days prior to each sinking fund redemption date, the 

Trustee shall select by lot, in accordance with Section 4.5, a principal amount of Bonds of such 

maturity equal to the Sinking Fund Installment amount of such Bonds to be redeemed, shall call 

such Bonds for redemption on such scheduled mandatory redemption date, and shall give notice 

of such redemption, as provided in Section 4.6. 

(c) The principal amount of Bonds of a Stated Maturity required to be redeemed 

on any mandatory sinking fund redemption date pursuant to this Section 4.2(a) shall be reduced, 

at the option of the City, by the principal amount of any Bonds of such maturity which, at least 

forty-five (45) days prior to the mandatory sinking fund redemption date shall have been acquired 

by the City at a price not exceeding the principal amount of such Bonds plus accrued and unpaid 

interest to the date of purchase thereof, and delivered to the Trustee for cancellation.  

(d)  The principal amount of Bonds required to be redeemed on any mandatory 

sinking fund redemption date pursuant to this Section 4.2(a) shall be reduced on a pro rata basis 

among Sinking Fund Installments by the principal amount of any Bonds which, at least forty-five 

(45) days prior to the mandatory sinking fund redemption date, shall have been redeemed pursuant 

to the optional redemption or extraordinary optional redemption provisions hereof and not 

previously credited to a mandatory sinking fund redemption. 

Section 4.3. Optional Redemption.  

The City reserves the right and option to redeem the Bonds maturing on or after September 

1, 20__ before their scheduled maturity dates, in whole or in part, in amounts equal to Authorized 

 
* Stated Maturity 
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Denominations, on or after September 1, 20__, such redemption date or dates to be fixed by the 

City, at the Redemption Price. 

Section 4.4. Extraordinary Optional Redemption.  

(a) The City reserves the right and option to redeem the Bonds before their 

respective scheduled maturity dates, in whole or in part, on the first day of any month, at the 

Redemption Price from amounts on deposit in the Redemption Fund as a result of Prepayments as 

provided in Section 6.3(d) (including related transfers to the Redemption Fund made pursuant to 

this Indenture), or as a result of unexpended amounts transferred from the PID Improvements 

Account of the Project Fund as provided in Section 6.5(d). 

Notwithstanding the foregoing, the Trustee will not be required to make an extraordinary 

optional redemption pursuant to this Section 4.4 unless it has at least $1,000 available in the 

Redemption Fund with which to redeem the Bonds.  

(b) In lieu of redeeming the Bonds with the funds described in this Section, the 

City may purchase the Bonds in the open market of the maturity to be redeemed at the price not in 

excess of that provided in Section 4.7. 

Section 4.5. Partial Redemption.  

(a) If less than all of the Bonds are to be redeemed pursuant to Section 4.2, 4.3, or 4.4, 

Bonds shall be redeemed in minimum principal amounts of $1,000 or any integral thereof.  Each 

Bond shall be treated as representing the number of Bonds that is obtained by dividing the principal 

amount of such Bond by $1,000. No redemption shall result in a Bond in a denomination of less 

than the Authorized Denomination in effect at that time; provided, however, if the principal 

amount of the Outstanding Bond is less than an Authorized Denomination after giving effect to 

such partial redemption, a Bond in the principal amount equal to the unredeemed portion, but not 

less than $1,000, may be issued. 

(b) In selecting the Bonds to be redeemed pursuant to Section 4.2, the Trustee may 

select Bonds in any method that results in a random selection. 

(c) In selecting the Bonds to be redeemed pursuant to Section 4.3, the Trustee may rely 

on the directions provided in a City Certificate. If less than all Bonds within a Stated Maturity are 

called for optional redemption pursuant to Section 4.3 hereof, the Trustee shall call by lot the 

Bonds, or portions thereof, within such Stated Maturity and in such principal amounts, for 

redemption. 

(d) If less than all of the Bonds are called for extraordinary optional redemption 

pursuant to Section 4.4, the Bonds or portion of a Bond, as applicable, to be redeemed shall be 

allocated on a pro rata basis (as nearly as practicable) among all Outstanding Bonds. If less than 

all Bonds within a Stated Maturity are called for extraordinary optional redemption pursuant to 

Section 4.4 hereof, the Trustee shall call by lot the Bonds, or portions thereof, within such Stated 

Maturity and in such principal amounts, for redemption. 
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(e) Upon surrender of any Bond for redemption in part, the Trustee in accordance with 

Section 3.8 of this Indenture, shall authenticate and deliver and exchange the Bond or Bonds in an 

aggregate principal amount equal to the unredeemed portion of the Bond so surrendered, which 

shall be an Authorized Denomination.  A new Bond representing the unredeemed balance of such 

Bond shall be issued to the Owner thereof, such exchange being without charge. 

Section 4.6. Notice of Redemption to Owners.  

(a) The Trustee shall give notice of any redemption of Bonds by sending notice 

by first class United States mail, postage prepaid, not less than thirty (30) days before the date 

fixed for redemption, to the Owner of each Bond or portion thereof to be redeemed, at the address 

shown in the Register. 

(b) The notice shall state the redemption date, the Redemption Price, the place 

at which the Bonds are to be surrendered for payment, and, if less than all the Bonds Outstanding 

are to be redeemed, and subject to Section 4.5 hereof, an identification of the Bonds or portions 

thereof to be redeemed, any conditions to such redemption and that on the redemption date, if all 

conditions, if any, to such redemption have been satisfied, such Bond shall become due and 

payable. 

(c) Any notice given as provided in this Section shall be conclusively presumed 

to have been duly given, whether or not the Owner receives such notice. 

(d) The City has the right to rescind any optional redemption or extraordinary 

optional redemption described in Section 4.3 or 4.4 by written notice to the Trustee on or prior to 

the date fixed for redemption.  Any notice of redemption shall be cancelled and annulled if for any 

reason funds are not available on the date fixed for redemption for the payment in full of the Bonds 

then called for redemption, and such cancellation shall not constitute an Event of Default under 

the Indenture.  The Trustee shall mail notice of rescission of redemption in the same manner notice 

of redemption was originally provided. 

(e) With respect to any optional redemption of the Bonds, unless the Trustee 

has received funds sufficient to pay the Redemption Price of the Bonds to be redeemed before 

giving of a notice of redemption, the notice may state the City may condition redemption on the 

receipt of such funds by the Trustee on or before the date fixed for the redemption, or on the 

satisfaction of any other prerequisites set forth in the notice of redemption.  If a conditional notice 

of redemption is given and such prerequisites to the redemption and sufficient funds are not 

received, the notice shall be of no force and effect, the City shall not redeem the Bonds and the 

Trustee shall give notice, in the manner in which the notice of redemption was given, that the 

Bonds have not been redeemed. 

Section 4.7. Purchase Price for Bonds. 

Upon receipt of written notice from the City specifying the Bonds to be purchased, the 

Trustee shall apply moneys available for redemption to the purchase of Bonds which were 

otherwise to be redeemed in such order or priority and subject to such restrictions as may be 

prescribed in this Indenture in the manner provided in this Section.  The purchase price paid by 

the Trustee on behalf of the City (excluding accrued and unpaid interest but including any 
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brokerage and other charges) for any Bond purchased by the City shall not exceed the principal 

amount of such Bond. 

Section 4.8. Payment Upon Redemption.  

(a) The Trustee shall make provision for the payment of the Bonds to be 

redeemed on such date by setting aside and holding in trust an amount from the Redemption Fund 

or otherwise received by the Trustee from the City and shall use such funds solely for the purpose 

of paying the Redemption Price on the Bonds being redeemed. 

(b) Upon presentation and surrender of any Bond called for redemption at the 

designated corporate trust office of the Trustee (initially, Houston, Texas) on or after the date fixed 

for redemption, the Trustee shall pay the Redemption Price on such Bond to the date of redemption 

from the moneys set aside for such purpose. 

Section 4.9. Effect of Redemption.  

Notice of redemption having been given as provided in Section 4.6 of this Indenture, the 

Bonds or portions thereof called for redemption shall become due and payable on the date fixed 

for redemption provided that funds for the payment of the Redemption Price of such Bonds or the 

principal of and interest on such Bonds, as applicable, to the date fixed for redemption are on 

deposit with the Trustee; thereafter, such Bonds or portions thereof shall cease to bear interest from 

and after the date fixed for redemption, whether or not such Bonds are presented and surrendered 

for payment on such date. 

ARTICLE V 

FORM OF THE BONDS 

Section 5.1. Form Generally. 

(a) The Bonds, including the Registration Certificate of the Comptroller of 

Public Accounts of the State of Texas, the Certificate of Trustee, and the Assignment to appear on 

each of the Bonds, (i) shall be substantially in the form set forth in Exhibit A to this Indenture with 

such appropriate insertions, omissions, substitutions, and other variations as are permitted or 

required by this Indenture, and (ii) may have such letters, numbers, or other marks of identification 

(including identifying numbers and letters of the Committee on Uniform Securities Identification 

Procedures of the American Bankers Association) and such legends and endorsements (including 

any reproduction of an opinion of counsel) thereon as, consistently herewith, may be determined 

by the City or by the officers executing such Bonds, as evidenced by their execution thereof. 

(b) Any portion of the text of any Bonds may be set forth on the reverse side 

thereof, with an appropriate reference thereto on the face of the Bonds. 

(c) The definitive Bonds shall be typewritten, printed, lithographed, or 

engraved, and may be produced by any combination of these methods or produced in any other 

similar manner, all as determined by the officers executing such Bonds, as evidenced by their 

execution thereof. 
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(d) The Initial Bond submitted to the Attorney General of the State of Texas 

may be typewritten and photocopied or otherwise reproduced. 

Section 5.2. CUSIP Registration.  

The City may secure identification numbers through the CUSIP Service Bureau Division 

of S&P Global Market Intelligence on behalf of the American Bankers Association, New York, 

New York, and may authorize the printing of such numbers on the face of the Bonds.  It is expressly 

provided, however, that the presence or absence of CUSIP numbers on the Bonds shall be of no 

significance or effect as regards the legality thereof; and, none of the City, the Trustee, or the 

attorneys approving said Bonds as to legality are to be held responsible for CUSIP numbers 

incorrectly printed on the Bonds.  The Trustee may include in any redemption notice a statement 

to the effect that the CUSIP numbers on the Bonds have been assigned by an independent service 

and are included in such notice solely for the convenience of the Owners of the Bonds and that 

neither the City nor the Trustee shall be liable for any inaccuracies of such numbers. 

Section 5.3. Legal Opinion.  

The approving legal opinion of Bond Counsel may be printed on or attached to each Bond 

over the certification of the City Secretary of the City, which may be executed in facsimile. 

Section 5.4. Statement of Insurance. 

A statement relating to municipal bond insurance policy, if any, to be issued for the Bonds 

may be printed on or attached to each Bond. 

ARTICLE VI 

FUNDS AND ACCOUNTS 

Section 6.1. Establishment of Funds and Accounts.  

(a) Creation of Funds.  The following Funds are hereby created and established 

under this Indenture: 

(i) Pledged Revenue Fund; 

(ii) Bond Fund; 

(iii) Project Fund; 

(iv) Redemption Fund; 

(v) Reserve Fund; 

(vi) Rebate Fund;  

(vii) Administrative Fund; and 

(viii) Project Collection Fund. 
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(b) Creation of Accounts. 

(i) The following Account(s) are hereby created and established under 

the Bond Fund:  

(A) Capitalized Interest Account; and 

(B) Principal and Interest Account. 

(ii) The following Account(s) are hereby created and established under 

the Project Fund:  

(A) PID Improvements Account; and 

(B) PID Costs of Issuance Account. 

(iii) The following Account(s) are hereby created and established under 

the Reserve Fund: 

(A) Reserve Account; and 

(B) Additional Interest Reserve Account. 

(c) Each Fund (and each Account and each subaccount, if any) created within 

such Fund shall be maintained by the Trustee separate and apart from all other funds and accounts 

of the City.  The Pledged Funds shall constitute trust funds which shall be held in trust by the 

Trustee as part of the Trust Estate solely for the benefit of the Owners of the Bonds. 

(d) Except as otherwise provided herein, interest earnings and profit on each 

respective Fund and Account established by this Indenture, including the Project Collection Fund, 

shall be applied or withdrawn for the purposes of such Fund or Account as specified below. 

Section 6.2. Initial Deposits to Funds and Accounts.  

The proceeds from the sale of the Bonds shall be paid to the Trustee and deposited or 

transferred by the Trustee as follows: 

(i) to the Capitalized Interest Account of the Bond Fund:  $_______; 

(ii) to the Reserve Account of the Reserve Fund:  $______ which is 

equal to the initial Reserve Account Requirement; 

(iii) to the Administrative Fund:  $______; 

(iv) to the PID Costs of Issuance Account of the Project Fund:  

$________  and  

(v) to the PID Improvements Account of the Project Fund: 

$____________.  
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Section 6.3. Pledged Revenue Fund.  

(a) On or before February 20, 2023 and on or before each February 20 and 

August 20 of each year thereafter while the Bonds are Outstanding, the City shall deposit or cause 

to be deposited all Pledged Revenues, other than the Pledged Revenues on deposit in the Project 

Collection Fund which revenues shall be transferred in accordance with Section 6.14 hereof, into 

the Pledged Revenue Fund.  As soon as practicable following deposit into the Pledged Revenue 

Fund pursuant to this Section 6.3(a) or Section 6.14, the Trustee shall apply the Pledged Revenues 

in the following order of priority: 

(i) first, retain in the Pledged Revenue Fund an amount sufficient to 

pay debt service on the Bonds next coming due in such calendar year;  

(ii) second, deposit to the Reserve Account of the Reserve Fund an 

amount to cause the amount in the Reserve Account to equal the Reserve Account 

Requirement; 

(iii) third, deposit to the Additional Interest Reserve Account of the 

Reserve Fund an amount equal to the Additional Interest;  

(iv)  fourth, to pay other Actual Costs of Public Improvements; and 

(v) fifth, to pay other costs permitted by the PID Act. 

Along with each transfer to the Trustee, the City shall provide a City Certificate as to (i) 

the Funds and Accounts into which the amounts are to be deposited or retained, as applicable, and 

(ii) the amounts of any payments to be made from such Funds and Accounts.   

(b) From time to time as needed to pay the obligations relating to the Bonds, 

but no later than five (5) Business Days before each Interest Payment Date, the Trustee shall 

withdraw from the Pledged Revenue Fund and transfer to the Principal and Interest Account of the 

Bond Fund, an amount, taking into account any amounts then on deposit in such Principal and 

Interest Account and any expected transfers from the Capitalized Interest Account to the Principal 

and Interest Account, such that the amount on deposit in the Principal and Interest Account equals 

the principal (including any Sinking Fund Installments) and interest due on the Bonds on the next 

Interest Payment Date. 

(c) If, after the foregoing transfers and any transfer from the Reserve Fund as 

provided in Section 6.7 herein, there are insufficient funds to make the payments provided in 

paragraph (b) above, the Trustee shall apply the available funds in the Principal and Interest 

Account first to the payment of interest, then to the payment of principal (including any Sinking 

Fund Installments) on the Bonds. 

(d) Notwithstanding Section 6.3(a) hereof, the Trustee shall deposit 

Prepayments to the Pledged Revenue Fund and within two (2) business days after such deposit 

shall transfer such Prepayments to the Redemption Fund. 
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(e) Notwithstanding Section 6.3(a) hereof, the Trustee shall deposit 

Foreclosure Proceeds to the Pledged Revenue Fund and within two (2) business days after such 

deposit shall transfer Foreclosure Proceeds, as directed by the City pursuant to a City Certificate, 

first to the Reserve Fund to restore any transfers from the accounts within the Reserve Fund made 

with respect to the Assessed Property or Assessed Properties to which the Foreclosure Proceeds 

relate (first, to replenish the Reserve Account Requirement, and second, to replenish the Additional 

Interest Reserve Requirement), and second, to the Redemption Fund. 

(f) After satisfaction of the requirement to provide for the payment of the 

principal and interest on the Bonds and to fund any deficiency that may exist in any Account of 

the Reserve Fund and transfer of funds pursuant to Section 6.3(a)(i) – (iv) above, the City may 

direct the Trustee by City Certificate to apply Assessments for any lawful purposes permitted by 

the PID Act for which Assessments may be paid.  The Trustee may rely on such written direction 

of the City and shall have no obligation to determine the lawful purposes permitted under the PID 

Act. 

Section 6.4. Bond Fund.  

(a) On each Interest Payment Date, the Trustee shall withdraw from the 

Principal and Interest Account and transfer to the Paying Agent/Registrar the principal (including 

any Sinking Fund Installments) and interest then due and payable on the Bonds, less any amount 

to be used to pay interest on the Bonds on such Interest Payment Date from the Capitalized Interest 

Account as provided below. 

(b) If amounts in the Principal and Interest Account are insufficient for the 

purposes set forth in paragraph (a) above, the Trustee shall withdraw from the Reserve Fund 

amounts to cover the amount of such insufficiency in the order described in Section 6.7(f) hereof.  

Amounts so withdrawn from the Reserve Fund shall be deposited in the Principal and Interest 

Account and transferred to the Paying Agent/Registrar. 

(c) Moneys in the Capitalized Interest Account shall be used for the payment 

of interest on the Bonds on the following dates and in the following amounts: 

Date Amount 

September 1, 2022 $_________ 

Any amounts on deposit to the Capitalized Interest Account after the payment of interest on the 

dates and in the amounts listed above shall be transferred to the PID Improvements Account of the 

Project Fund, or if the PID Improvements Account of the Project Fund has been closed as provided 

in Section 6.5(d) herein, such amounts shall be transferred to the Redemption Fund to be used to 

redeem the Bonds, and the Capitalized Interest Account shall be closed. 

Section 6.5. Project Fund.  

(a) Money on deposit in the PID Improvements Account and the PID Costs of 

Issuance Account of the Project Fund shall be used for the purposes specified in this Section. 
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(b) Disbursements from the PID Improvements Account of the Project Fund to 

pay Actual Costs of the Public Improvements shall be made by the Trustee upon receipt by the 

Trustee of one or more City Certificates containing a properly executed and completed 

Certification for Payment.  See attached forms of Certification for Payment as Exhibit E to the 

Financing Agreement.   

(c) Disbursements from the PID Costs of Issuance Account of the Project Fund 

shall be made by the Trustee pursuant to and in accordance with a City Certificate providing for 

the application of such funds to be disbursed (with the exception of fees and expenses initially 

incurred by the Trustee, which may be withdrawn by the Trustee). 

(d) If the City Representative reasonably determines that amounts then on 

deposit in the PID Improvements Account of the Project Fund are not expected to be expended for 

purposes of the PID Improvements Account due to the completion, abandonment, or constructive 

abandonment, of the Public Improvements, as the case may be, such that, in the opinion of the City 

Representative, it is unlikely that the amounts in the PID Improvements Account of the Project 

Fund will ever be expended for the purposes of the PID Improvements Account, the City 

Representative shall file a City Certificate with the Trustee which identifies the amounts then on 

deposit in the PID Improvements Account that are not expected to be used for purposes of the PID 

Improvements Account.  If such City Certificate is so filed, the amounts on deposit in the PID 

Improvements Account shall be transferred to the Redemption Fund to redeem Bonds on the 

earliest practical date after notice of redemption has been provided in accordance with this 

Indenture, and the PID Improvements Account shall be closed.   

(e) Upon the Trustee’s receipt of a written determination by the City 

Representative that all costs of issuance of the Bonds have been paid and the appropriate portion 

of the costs incidental to the organization of the District have been paid, the City Representative 

shall file a City Certificate with the Trustee which identifies the amounts then on deposit in the 

PID Costs of Issuance Account of the Project Fund that are not expected to be used for purposes 

of the PID Costs of Issuance Account.  If such City Certificate is so filed, the amounts on deposit 

in the PID Costs of Issuance Account of the Project Fund shall be transferred to the PID 

Improvements Account of the Project Fund, as directed by the City in a City Certificate filed with 

the Trustee, and the PID Costs of Issuance Account of the Project Fund shall be closed.  If the PID 

Improvements Account of the Project Fund has been closed, the amounts on deposit in the PID 

Costs of Issuance Account of the Project Fund, that would have been transferred to such Account 

under this Section 6.5(e) of the Indenture, shall be transferred, as directed by the City in a City 

Certificate, to the Principal and Interest Account of the Bond Fund to pay interest on the Bonds. 

(f) In making any determination pursuant to this Section, the City 

Representative may conclusively rely upon a report issued by the City Engineer or a certificate of 

an Independent Financial Consultant. 

In providing any disbursement from the PID Improvements Account of the Project Fund, 

the Trustee may conclusively rely as to the completeness and accuracy of all statements in such 

Certification for Payment if such certificate is signed by a City Representative, and the Trustee 

shall not be required to make any independent investigation in connection therewith.  The 

execution of any Certification for Payment by a City Representative shall constitute, unto the 
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Trustee, an irrevocable determination that all conditions precedent to the payments requested have 

been completed.   

Section 6.6. Redemption Fund.  

Subject to adequate amounts on deposit in the Pledged Revenue Fund, the Trustee, as 

directed by City Certificate, shall cause to be deposited to the Redemption Fund from the Pledged 

Revenue Fund an amount sufficient to redeem Bonds as provided in Sections 4.3 and 4.4 on the 

dates specified for redemption as provided in Sections 4.3 and 4.4.  Amounts on deposit in the 

Redemption Fund shall be used and withdrawn by the Trustee to redeem Bonds as provided in 

Article IV. 

Section 6.7. Reserve Fund.  

(a) The Reserve Account will be initially funded with a deposit of $________ 

from the proceeds of the Bonds and the City agrees with the Owners of the Bonds to accumulate 

from the deposits outlined in Section 6.3(a) hereof, and when accumulated maintain in the Reserve 

Account, an amount equal to not less than the Reserve Account Requirement.  All amounts 

deposited in the Reserve Account shall be used and withdrawn by the Trustee for the purpose of 

making transfers to the Principal and Interest Account of the Bond Fund as provided in this 

Indenture.  The Trustee will transfer from the Pledged Revenue Fund to the Additional Interest 

Reserve Account, to the extent that the Reserve Account contains the Reserve Account 

Requirement and funds are available after application of the deposit priority in Section 6.3(a) 

hereof, an amount equal to the Additional Interest until the Additional Interest Reserve 

Requirement has been accumulated in the Additional Interest Reserve Account; provided, 

however, that at any time the amount on deposit in the Additional Interest Reserve Account is less 

than Additional Interest Reserve Requirement, the Trustee shall resume depositing the Additional 

Interest into the Additional Interest Reserve Account until the Additional Interest Reserve 

Requirement has accumulated in the Additional Interest Reserve Account.   

(b) Whenever a transfer is made from an account of the Reserve Fund to the 

Bond Fund due to a deficiency in the Bond Fund, the Trustee shall provide written notice thereof 

to the City, specifying the amount withdrawn and the source of said funds. 

(c) Whenever Bonds are to be redeemed with the proceeds of Prepayments 

pursuant to Section 4.4, a proportionate amount in the Reserve Account of the Reserve Fund shall 

be transferred on the Business Day prior to the redemption date by the Trustee to the Redemption 

Fund to be applied to the redemption of the Bonds.  The amount so transferred from the Reserve 

Account of the Reserve Fund shall be equal to an amount representing the difference between (i) 

the lesser of (A) the Reserve Account Requirement prior to redemption and (B) the amount actually 

on deposit in the Reserve Account prior to redemption, and (ii) the Reserve Account Requirement 

after such redemption; provided, however, no such transfer from the Reserve Account shall cause 

the amount on deposit therein to be less than the Reserve Account Requirement to be in effect after 

such redemption.  If after such transfer, and after applying investment earnings on the Redemption 

Fund toward payment of accrued and unpaid interest to the date of redemption on the Bonds to be 

redeemed, there are insufficient funds to pay the Redemption Price of the Bonds to be redeemed 

as a result of such Prepayment, the Trustee shall transfer an amount equal to the shortfall, or any 
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additional amounts necessary to permit the Bonds to be redeemed in minimum principal amounts 

of $1,000, from the Additional Interest Reserve Account to the Redemption Fund to be applied to 

the redemption of the Bonds. 

(d) Whenever, on any Interest Payment Date, or on any other date at the written 

request of a City Representative, the amount in the Reserve Account exceeds the Reserve Account 

Requirement, the Trustee shall provide written notice to the City Representative of the amount of 

the excess.  Such excess shall be transferred to the Principal and Interest Account to be used for 

the payment of interest on the Bonds on the next Interest Payment Date in accordance with Section 

6.4 hereof, unless within 45 days of such notice to the City Representative, the Trustee receives a 

City Certificate instructing the Trustee to apply such excess:  (i) to pay amounts due under Section 

6.8 hereof, (ii) to the Administrative Fund in an amount not more than the Annual Collection Costs 

and Delinquent Collection Costs for the Bonds, or (iii) to the PID Improvements Account of the 

Project Fund if such application and the expenditure of funds is expected to occur within three 

years of the date hereof. 

(e) Whenever, on any Interest Payment Date, or on any other date at the written 

request of the City Representative, the amount on deposit in the Additional Interest Reserve 

Account exceeds the Additional Interest Reserve Requirement, the Trustee shall provide written 

notice to the City of the amount of the excess (the “Excess Additional Interest Reserve Amount”).  

Such excess amounts on deposit in the Additional Interest Reserve Account shall be transferred, 

at the direction of the City pursuant to a City Certificate, to the Administrative Fund for the 

payment of Annual Collection Costs or to the Redemption Fund in order to effect the redemption 

of Bonds pursuant to Section 4.4.  In the event that the Trustee does not receive a City Certificate 

directing the transfer of the Excess Additional Interest Reserve Amount to the Administrative Fund 

within 45 days of providing notice to the City of such Excess Additional Interest Reserve Amount, 

the Trustee shall transfer the Excess Additional Interest Reserve Amount to the Redemption Fund 

and redeem Bonds pursuant to Section 4.4 hereof. 

(f) Whenever, on any Interest Payment Date, the amount on deposit in the Bond 

Fund is insufficient to pay the debt service on the Bonds due on such date, the Trustee shall transfer 

first from the Additional Interest Reserve Account of the Reserve Fund and second from the 

Reserve Account of the Reserve Fund to the Bond Fund the amounts necessary to cure such 

deficiency. 

(g) At the final maturity of the Bonds, the amount on deposit in the Reserve 

Account and the Additional Interest Reserve Account shall be transferred to the Principal and 

Interest Account and applied to the payment of the principal of the Bonds. 

(h) If, after a Reserve Account withdrawal, the amount on deposit in the 

Reserve Account of the Reserve Fund is less than the Reserve Account Requirement, the Trustee 

shall transfer from the Pledged Revenue Fund to the Reserve Account of the Reserve Fund the 

amount of such deficiency, in accordance with Section 6.3. 

(i) If the amount held in the Reserve Fund together with the amount held in the 

Bond Fund and Redemption Fund is sufficient to pay the principal amount of all Outstanding 

Bonds on the next Interest Payment Date, together with the unpaid interest accrued on such Bonds 

Item # 31



 

 36 
4879-4990-7234, v. 1 

as of such Interest Payment Date, the moneys shall be transferred to the Redemption Fund and 

thereafter used to redeem all Outstanding Bonds as of such Interest Payment Date. 

Section 6.8. Rebate Fund;  Rebate Amount.  

(a) There is hereby established a special fund of the City to be designated “City 

of Kyle, Texas Special Assessment Revenue Bonds, Series 2022 (Kyle 57 Public Improvement 

District) Rebate Fund” (the “Rebate Fund”) to be held by the Trustee in accordance with the terms 

and provisions of this Indenture.  Amounts on deposit in the Rebate Fund shall be used solely for 

the purpose of paying amounts due the United States Government in accordance with the Code.  

The Trustee shall transfer from the Pledged Revenue Fund to the credit of the Rebate Fund each 

amount instructed by City Certificate to be transferred thereto. 

(b) In order to assure that the Rebate Amount is paid to the United States rather 

than to a third party, investments of funds on deposit in the Rebate Fund shall be made in 

accordance with the Code and the Tax Certificate.  The Trustee shall withdraw from the Rebate 

Fund and pay to the United States the amounts instructed by City Certificate. 

(c) The Trustee conclusively shall be deemed to have complied with the 

provisions of this Section and Section 7.5(h) hereof and shall not be liable or responsible if it 

follows the written instructions of the City and shall not be required to take any action under this 

Section and Section 7.5(h) hereof in the absence of written instructions from the City. 

(d) If, on the date of each annual calculation, the amount on deposit in the 

Rebate Fund exceeds the Rebate Amount, the City may direct the Trustee, pursuant to a City 

Certificate, to transfer the amount in excess of the Rebate Amount to the Principal and Interest 

Account of the Bond Fund. 

Section 6.9. Administrative Fund.  

(a) On or before February 20, 2023, and on or before each February 20 and 

August 20 of each year thereafter while the Bonds are Outstanding, the City shall deposit or cause 

to be deposited to the Administrative Fund the amounts collected each year to pay Annual 

Collection Costs and Delinquent Collection Costs, other than the Annual Collection Costs and 

Delinquent Collection Costs deposited in the Project Collection Fund, which amounts shall be 

deposited in accordance with Section 6.14 hereof.  Moneys in the Administrative Fund shall be 

held by the Trustee separate and apart from the other Funds created and administered hereunder 

and used as directed by a City Certificate solely for the purposes set forth in the Service and 

Assessment Plan.   

(b) The Administrative Fund is not a Pledged Fund. 

Section 6.10. Investment of Funds.  

(a) Money in any Fund established pursuant to this Indenture shall be invested 

by the Trustee only as directed by the City pursuant to a City Certificate filed with the Trustee at 

least two (2) business days in advance of the making of such investment (or as directed below) in 

time deposits or certificates of deposit secured in the manner required by law for public funds, or 
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be invested in direct obligations of, including obligations the principal and interest on which are 

unconditionally guaranteed by, the United States of America, in obligations of any agencies or 

instrumentalities thereof, or in such other investments as are permitted under the Public Funds 

Investment Act, Texas Government Code, Chapter 2256, as amended, or any successor law, as in 

effect from time to time; the City Certificate shall direct investment in such deposits and 

investments (which may include repurchase agreements for such investment with any primary 

dealer of such agreements) so that the money required to be expended from any Fund will be 

available at the proper time or times.  Such investments shall be valued each year in terms of 

current market value as of September 30.  For purposes of maximizing investment returns, to the 

extent permitted by law, money in such Funds may be invested in common investments of the kind 

described above, or in a common pool of such investments which shall be kept and held at an 

official depository bank, which shall not be deemed to be or constitute a commingling of such 

money or funds provided that safekeeping receipts or certificates of participation clearly 

evidencing the investment or investment pool in which such money is invested and the share 

thereof purchased with such money or owned by such Fund are held by or on behalf of each such 

Fund.  If necessary, such investments shall be promptly sold in order to make the disbursements 

required or permitted by this Indenture or to prevent any default.  In the event the City does not 

provide written investment directions, the Trustee is instructed to invest funds into the 38142B609 

Goldman Sachs Financial Square Treasury Instruments. 

(b) Obligations purchased as an investment of moneys in any Fund or Account 

shall be deemed to be part of such Fund or Account, subject, however, to the requirements of this 

Indenture for transfer of interest earnings and profits resulting from investment of amounts in 

Funds and Accounts.  Whenever in this Indenture any moneys are required to be transferred by the 

City to the Trustee, such transfer shall be accomplished by transferring a like amount of Investment 

Securities unless the City instructs the Trustee otherwise by written direction. 

(c) The Trustee and its affiliates may act as sponsor, depository, principal or 

agent in the acquisition or disposition of any investment.  The Trustee shall not incur any liability 

for losses arising from any investments made pursuant to this Section.  The Trustee shall not be 

required to determine the suitability or legality of any investments or whether investments comply 

with Section 6.10(a) above. 

(d) Investments in any and all Funds and Accounts may be commingled in a 

separate fund or funds for purposes of making, holding and disposing of investments, 

notwithstanding provisions herein for transfer to or holding in or to the credit of particular Funds 

or Accounts of amounts received or held by the Trustee hereunder, provided that the Trustee shall 

at all times account for such investments strictly in accordance with the Funds and Accounts to 

which they are credited and otherwise as provided in this Indenture. 

(e) The Trustee will furnish the City monthly cash transaction statements which 

include detail for all investment transactions made by the Trustee hereunder. 

Section 6.11. Advances from Available Funds. 

In the event of a delinquency in the payment of any installment of the Assessment levied 

upon any property for the payment of the principal portion of an Annual Installment, the City may, 
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but is not obligated to, be the purchaser of the delinquent property upon which any of said 

Assessments are levied in like manner in which it may become the purchaser of property sold for 

the nonpayment of general ad valorem property taxes, and in the event the City does so become 

the purchaser of such property, shall pay and transfer and deposit into the Pledged Revenue Fund 

the amount of any remaining amount of unpaid Assessment, delinquent Assessment installments 

and interest thereon.  The City may also pay and transfer from available funds and deposit into the 

Pledged Revenue Fund, but shall not be so obligated, the amount of any such Assessment pending 

redemption or sale.  Any amounts so advanced by the City shall be recoverable upon sale or 

redemption of the property.  The City shall not be obligated to advance available funds to cure any 

deficiency in the Pledged Revenue Fund, or any other Fund created hereunder, and has determined 

that it would not obligate itself to advance available funds from other funds of the City to cure any 

such deficiency. 

Section 6.12. [RESERVED]    

Section 6.13. Security of Funds.  

All Funds heretofore created or reaffirmed, to the extent not invested as herein permitted, 

shall be secured in the manner and to the fullest extent required by law for the security of public 

funds, and such Funds shall be used only for the purposes and in the manner permitted or required 

by this Indenture. 

Section 6.14. Project Collection Fund.   

While any Bonds are Outstanding, another taxing unit or an appraisal district, by agreement 

with the City, may collect Assessment Revenue on the City’s behalf.  If such taxing unit or 

appraisal district presents or otherwise tenders to the Trustee such collected Assessment Revenue 

for deposit on the City’s behalf, the Trustee shall accept such Assessment Revenue and deposit the 

same into the Project Collection Fund. The Trustee shall, as directed by the City pursuant to a City 

Certificate, deposit or cause to be deposited all of that portion of the Assessment Revenue 

deposited into the Project Collection Fund that consists of the Annual Collection Costs and 

Delinquent Collection Costs to the Administrative Fund and, as directed pursuant to a City 

Certificate, deposit or cause to be deposited all of that portion of the Assessment Revenue 

deposited into the Project Collection Fund that consists of Pledged Revenue into the Pledged 

Revenue Fund. The City shall provide such City Certificate on or before February 20, 2023 and 

every August 20 and February 20 thereafter while the Bonds are Outstanding.  The Project 

Collection Fund is not a Pledged Fund. 

ARTICLE VII 

COVENANTS 

Section 7.1. Confirmation of Assessments.  

The City hereby confirms, covenants, and agrees that, in the Assessment Ordinance, it has 

levied the Assessments against the respective Assessed Properties from which the Pledged 

Revenues will be collected and received. 
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Section 7.2. Collection and Enforcement of Assessments.  

(a) For so long as any Bonds are Outstanding and amounts are due to the 

Developer to reimburse it for its funds it has contributed to pay Actual Costs of the Authorized 

Improvements, the City covenants, agrees and warrants that it will take and pursue all actions 

permissible under Applicable Laws to cause the Assessments to be collected and the liens thereof 

enforced continuously, in the manner and to the maximum extent permitted by Applicable Laws, 

and, to the extent permitted by Applicable Laws, to cause no reduction, abatement or exemption 

in the Assessments. 

(b) The City will determine or cause to be determined, no later than February 15 

of each year, whether or not any Annual Installment is delinquent and, if such delinquencies exist, 

the City will order and cause to be commenced as soon as practicable any and all appropriate and 

legally permissible actions to obtain such Annual Installment, and any delinquent charges and 

interest thereon, including diligently prosecuting an action in district court to foreclose the 

currently delinquent Annual Installment.  Notwithstanding the foregoing, the City shall not be 

required under any circumstances to purchase or make payment for the purchase of the delinquent 

Assessment or the corresponding Assessed Property. 

Section 7.3. Against Encumbrances.  

(a) Other than Refunding Bonds, the City shall not create and, to the extent 

Pledged Revenues are received, shall not suffer to remain, any lien, encumbrance or charge upon 

the Pledged Revenues, the Trust Estate, or any other property pledged under this Indenture, except 

the pledge created for the security of the Bonds, and other than a lien or pledge subordinate to the 

lien and pledge of such property related to the Bonds . 

(b) So long as Bonds are Outstanding hereunder, the City shall not issue any 

bonds, notes or other evidences of indebtedness secured by any pledge of or other lien or charge 

on any portion of the Pledged Revenues, the Trust Estate or other property pledged under this 

Indenture, except that the City may issue Refunding Bonds in accordance with the terms of this 

Indenture. 

Section 7.4. Records, Accounts, Accounting Reports.  

The City hereby covenants and agrees that so long as any of the Bonds or Outstanding 

Bonds or any interest thereon remain outstanding and unpaid, it will keep and maintain a proper 

and complete system of records and accounts pertaining to the Assessments.  The Trustee and 

holder or holders of any Bonds or any duly authorized agent or agents of such holders shall have 

the right at all reasonable times to inspect all such records, accounts, and data relating thereto, 

upon written request to the City by the Trustee or duly authorized representative, as applicable.  

The City shall provide the Trustee or duly authorized representative, as applicable, an opportunity 

to inspect such books and records relating to the Bonds during the City’s regular business hours 

and on a mutually agreeable date not later than thirty days after the City receives such request. 
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Section 7.5. Covenants to Maintain Tax-Exempt Status.  

(a) Definitions.  When used in this Section, the following terms shall have the 

following meanings: 

“Code” means the Internal Revenue Code of 1986, as amended by all 

legislation, if any, effective on or before the Issue Date. 

“Computation Date” has the meaning set forth in section 1.148-1(b) of the 

Regulations. 

“Gross Proceeds” means any proceeds as defined in section 1.148-1(b) of 

the Regulations, and any replacement proceeds as defined in section 1.148-

1(c) of the Regulations, of the Bonds. 

“Investment” has the meaning set forth in section 1.148-1(b) of the 

Regulations. 

“Issue Date” for the Bonds or other obligations of the City is the respective 

date on which such bonds or other obligations of the City is delivered 

against payment therefor. 

“Net Sale Proceeds” has the meaning stated in section 1.148-1(b) of the 

Regulations. 

“Nonpurpose Investment” means any investment property, as defined in 

section 148(b) of the Code, in which Gross Proceeds of the Bonds are 

invested and which is not acquired to carry out the governmental purposes 

of the Bonds. 

“Proceeds” has the meaning stated in section 1.148-1(b) of the Regulations. 

“Rebate Amount” has the meaning set forth in section 1.148-1(b) of the 

Regulations.  

“Regulations” means any proposed, temporary or final Income Tax 

Regulations issued pursuant to sections 103 and 141 through 150 of the 

Code, and 103 of the Internal Revenue Code of 1954, which are applicable 

to the Bonds.  Any reference to any specific Regulation shall also mean, as 

appropriate, any proposed, temporary or final Income Tax Regulation 

designed to supplement, amend or replace the specific Regulation 

referenced. 

“Yield” of (1) any Investment has the meaning set forth in section 1.148-5 

of the Regulations; and (2) the Bonds has the meaning set forth in section 

1.148-4 of the Regulations. 
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(b) Not to Cause Interest to Become Taxable.  The City shall not use, permit 

the use of, or omit to use Gross Proceeds or any other amounts (or any property the acquisition, 

construction or improvement of which is to be financed directly or indirectly with Gross Proceeds) 

in a manner which if made or omitted, respectively, would cause the interest on any Bond to 

become includable in the gross income, as defined in section 61 of the Code, of the owner thereof 

for federal income tax purposes.  Without limiting the generality of the foregoing, unless and until 

the City receives a written opinion of counsel nationally recognized in the field of municipal bond 

law to the effect that failure to comply with such covenant will not adversely affect the exemption 

from federal income tax of the interest on any Bond, the City shall comply with each of the specific 

covenants in this Section. 

(c) No Private Use or Private Payments.  Except as permitted by section 141 of 

the Code and the Regulations and rulings thereunder, the City shall at all times prior to the last 

Stated Maturity of Bonds: 

(i) exclusively own, operate and possess all property the acquisition, 

construction or improvement of which is to be financed or refinanced directly or 

indirectly with Gross Proceeds of the Bonds, and not use or permit the use of such 

Gross Proceeds (including all contractual arrangements with terms different than 

those applicable to the general public) or any property acquired, constructed or 

improved with such Gross Proceeds in any activity carried on by any person or 

entity (including the United States or any agency, department and instrumentality 

thereof) other than a state or local government, unless such use is solely as a 

member of the general public; and 

(ii) not directly or indirectly impose or accept any charge or other 

payment by any person or entity who is treated as using Gross Proceeds of the 

Bonds or any property the acquisition, construction or improvement of which is to 

be financed or refinanced directly or indirectly with such Gross Proceeds, other 

than taxes of general application within the City or interest earned on investments 

acquired with such Gross Proceeds pending application for their intended purposes. 

(d) No Private Loan. 

(i) Except to the extent permitted by section 141 of the Code and the 

Regulations and rulings thereunder, the City shall not use Gross Proceeds of the 

Bonds to make or finance loans to any person or entity other than a state or local 

government.  For purposes of the foregoing covenant, such Gross Proceeds are 

considered to be “loaned” to a person or entity if:  (1) property acquired, constructed 

or improved with such Gross Proceeds is sold or leased to such person or entity in 

a transaction which creates a debt for federal income tax purposes; (2) capacity in 

or service from such property is committed to such person or entity under a take-

or-pay, output or similar contract or arrangement; or (3) indirect benefits, or 

burdens and benefits of ownership, of such Gross Proceeds or any property 

acquired, constructed or improved with such Gross Proceeds are otherwise 

transferred in a transaction which is the economic equivalent of a loan. 
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(ii) The City covenants and agrees that the levied Assessments will meet 

the requirements of the “tax assessment loan exception” within the meaning of 

section 1.141-5(d) of the Regulations on the date the Bonds are delivered and will 

ensure that the Assessments continue to meet such requirements for so long as the 

Bonds are outstanding hereunder. 

(e) Not to Invest at Higher Yield.  Except to the extent permitted by section 148 

of the Code and the Regulations and rulings thereunder, the City shall not at any time prior to the 

final Stated Maturity of the Bonds directly or indirectly invest Gross Proceeds in any Investment 

(or use Gross Proceeds to replace money so invested) if, as a result of such investment, the Yield 

from the Issue Date of all Investments acquired with Gross Proceeds (or with money replaced 

thereby), whether then held or previously disposed of, exceeds the Yield of the Bonds. 

(f) Not Federally Guaranteed.  Except to the extent permitted by section 149(b) 

of the Code and the Regulations and rulings thereunder, the City shall not take or omit to take any 

action which would cause the Bonds to be federally guaranteed within the meaning of section 

149(b) of the Code and the Regulations and rulings thereunder. 

(g) Information Report.  The City shall timely file the information required by 

section 149(e) of the Code with the Secretary of the Treasury on Form 8038-G or such other form 

and in such place as the Secretary may prescribe. 

(h) Rebate of Arbitrage Profits.  Except to the extent otherwise provided in 

section 148(f) of the Code and the Regulations and rulings thereunder: 

(i) The City shall account for all Gross Proceeds (including all receipts, 

expenditures and investments thereof) on its books of account separately and apart 

from all other funds (and receipts, expenditures and investments thereof) and shall 

retain all records of accounting for at least six years after the final Computation 

Date.  However, to the extent permitted by law, the City may commingle Gross 

Proceeds of the Bonds with other money of the City, provided that the City 

separately accounts for each receipt and expenditure of Gross Proceeds and the 

obligations acquired therewith. 

(ii) Not less frequently than each Computation Date, the City shall 

calculate the Rebate Amount in accordance with rules set forth in section 148(f) of 

the Code and the Regulations and rulings thereunder.  The City shall maintain such 

calculations with its official transcript of proceedings relating to the issuance of the 

Bonds until six years after the final Computation Date. 

(iii) As additional consideration for the purchase of the Bonds by the 

Purchaser and the loan of the money represented thereby and in order to induce 

such purchase by measures designed to insure the excludability of the interest 

thereon from the gross income of the owners thereof for federal income tax 

purposes, the City shall, pursuant to a City Certificate, pay to the United States the 

amount described in paragraph (ii) above at the times, in the installments, to the 

place, in the manner and accompanied by such forms or other information as is or 
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may be required by section 148(f) of the Code and the regulations and rulings 

thereunder. 

(iv) The City shall exercise reasonable diligence to assure that no errors 

are made in the calculations and payments required by paragraphs (ii) and (iii), and 

if an error is made, to discover and promptly correct such error within a reasonable 

amount of time thereafter (and in all events within one hundred eighty (180) days 

after discovery of the error), including payment to the United States of any 

additional Rebate Amount owed to it, interest thereon, and any penalty imposed 

under Section 1.148-3(h) of the Regulations. 

(i) Not to Divert Arbitrage Profits.  Except to the extent permitted by section 

148 of the Code and the Regulations and rulings thereunder, the City shall not, at any time prior 

to the earlier of the Stated Maturity or final payment of the Bonds, enter into any transaction that 

reduces the amount required to be paid to the United States pursuant to Subsection (h) of this 

Section because such transaction results in a smaller profit or a larger loss than would have resulted 

if the transaction had been at arm’s length and had the Yield of the Bonds not been relevant to 

either party. 

(j) Not Hedge Bonds.  The City will not invest more than 50 percent of the 

Proceeds of each series of the Bonds in Nonpurpose Investments having a substantially guaranteed 

yield for four years or more.  On the Issue Date of each series of the Bonds, the City reasonably 

expects that at least 85 percent of the Net Sale Proceeds of each series of the Bonds will be used 

to carry out the governmental purpose of such series within three years after the respective Issue 

Date of such series. 

(k) Elections.  The City hereby directs and authorizes the Mayor, Mayor Pro 

Tem, City Manager, Assistant City Manager, or City Secretary, individually or jointly, to make 

elections permitted or required pursuant to the provisions of the Code or the Regulations, as they 

deem necessary or appropriate in connection with the Bonds, in the Tax Certificate or similar or 

other appropriate certificate, form or document. 

ARTICLE VIII 

LIABILITY OF CITY 

Neither the full faith and credit nor the general taxing power of the City is pledged to the 

payment of the Bonds, and except for the Trust Estate, no City taxes, fee or revenues from any 

source are pledged to the payment of, or available to pay any portion of, the Bonds or any other 

obligations relating to the District.  The City shall never be liable for any obligations relating to 

the Bonds or other obligations relating to the District, other than as specifically provided for in this 

Indenture. 

The City shall not incur any responsibility in respect of the Bonds or this Indenture other 

than in connection with the duties or obligations explicitly herein or in the Bonds assigned to or 

imposed upon it.  The City shall not be liable in connection with the performance of its duties 

hereunder, except for its own willful default or act of bad faith.  The City shall not be bound to 

ascertain or inquire as to the performance or observance of any of the terms, conditions covenants 
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or agreements of the Trustee herein or of any of the documents executed by the Trustee in 

connection with the Bonds, or as to the existence of a default or event of default thereunder. 

In the absence of bad faith, the City may conclusively rely, as to the truth of the statements 

and the correctness of the opinions expressed therein, upon certificates or opinions furnished to 

the City and conforming to the requirements of this Indenture.  The City shall not be liable for any 

error of judgment made in good faith unless it shall be proved that it was negligent in ascertaining 

the pertinent facts. 

No provision of this Indenture, the Bonds, the Assessment Ordinance, or any agreement, 

document, instrument, or certificate executed, delivered or approved in connection with the 

issuance, sale, delivery, or administration of the Bonds (collectively, the “Bond Documents”), shall 

require the City to expend or risk its own general funds or otherwise incur any financial liability 

(other than with respect to the Trust Estate and the Annual Collection Costs) in the performance 

of any of its obligations hereunder, or in the exercise of any of its rights or powers, if in the 

judgment of the City there are reasonable grounds for believing that the repayment of such funds 

or liability is not reasonably assured to it. 

Neither the Owners nor any other Person shall have any claim against the City or any of its 

officers, officials, agents, or employees for damages suffered as a result of the City’s failure to 

perform in any respect any covenant, undertaking, or obligation under any Bond Documents or as 

a result of the incorrectness of any representation in, or omission from, any of the Bond 

Documents, except to the extent that any such claim relates to an obligation, undertaking, 

representation, or covenant of the City, in accordance with the Bond Documents and the PID Act.  

Any such claim shall be payable only from the Trust Estate or the amounts collected to pay Annual 

Collection Costs on deposit in the Administrative Fund.  Nothing contained in any of the Bond 

Documents shall be construed to preclude any action or proceeding in any court or before any 

governmental body, agency, or instrumentality against the City or any of its officers, officials, 

agents, or employees to enforce the provisions of any of the Bond Documents or to enforce all 

rights of the Owners of the Bonds by mandamus or other proceeding at law or in equity. 

The City may rely on and shall be protected in acting or refraining from acting upon any 

notice, resolution, request, consent, order, certificate, report, warrant, bond, or other paper or 

document believed by it to be genuine and to have been signed or presented by the proper party or 

proper parties.  The City may consult with counsel with regard to legal questions, and the opinion 

of such counsel shall be full and complete authorization and protection in respect of any action 

taken or suffered by it hereunder in good faith and in accordance therewith. 

Whenever in the administration of its duties under this Indenture the City shall deem it 

necessary or desirable that a matter be proved or established prior to taking or suffering any action 

hereunder, such matter (unless other evidence in respect thereof be herein specifically prescribed) 

may, in the absence of willful misconduct on the part of the City, be deemed to be conclusively 

proved and established by a certificate of the Trustee, an Independent Financial Consultant, an 

independent inspector or the City Manager or the Assistant City Manager or other person 

designated by the City Council to so act on behalf of the City, and such certificate shall be full 

warrant to the City for any action taken or suffered under the provisions of this Indenture upon the 
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faith thereof, but in its discretion the City may, in lieu thereof, accept other evidence of such matter 

or may require such additional evidence as to it may seem reasonable. 

In order to perform its duties and obligations hereunder, the City may employ such persons 

or entities as it deems necessary or advisable.  The City shall not be liable for any of the acts or 

omissions of such persons or entities employed by it in good faith hereunder, and shall be entitled 

to rely, and shall be fully protected in doing so, upon the opinions, calculations, determinations, 

and directions of such persons or entities. 

ARTICLE IX 

THE TRUSTEE 

Section 9.1. Trustee as Registrar and Paying Agent.  

The Trustee is hereby designated and agrees to act as Registrar and Paying Agent for and 

in respect to the Bonds.  The Trustee hereby accepts and agrees to execute the respective trusts 

imposed upon it by this Indenture, but only upon the express terms and conditions, and subject to 

the provisions of this Indenture to all of which the parties hereto and the Owners of the Bonds 

agree. No implied covenants or obligations shall be read into this Indenture against the Trustee. 

Section 9.2. Trustee Entitled to Indemnity.  

The Trustee shall be under no obligation to institute any suit, or to undertake any 

proceeding under this Indenture, or to enter any appearance or in any way defend in any suit in 

which it may be made defendant, or to take any steps in the execution of the trusts hereby created 

or in the enforcement of any rights and powers hereunder, until it shall be indemnified to its 

satisfaction against any and all costs and expenses, outlays, and counsel fees and other reasonable 

disbursements, and against all liability except as a consequence of its own negligence or willful 

misconduct; provided, however, that absent an Event of Default, the Trustee shall not request or 

require indemnification as a condition to making any deposits, payments or transfers when 

required hereunder, or to delivering any notice when required hereunder.  Nevertheless, the Trustee 

may begin suit, or appear in and defend suit, or do anything else in its judgment proper to be done 

by it as the Trustee, without indemnity, and in such case the Trustee may make transfers from the 

Administrative Fund, and to the extent money in the Administrative Fund is insufficient, from the 

Pledged Revenue Fund, to pay all costs, fees, and expenses, outlays, and counsel fees and other 

reasonable disbursements properly incurred in connection therewith and shall be entitled to a 

preference therefor over any Bonds Outstanding hereunder. 

Section 9.3. Responsibilities of the Trustee.  

(a) The recitals contained in this Indenture and in the Bonds shall be taken as 

the statements of the City and the Trustee assumes no responsibility for the correctness of the 

same.  The Trustee makes no representations as to the validity or sufficiency of this Indenture or 

the Bonds or with respect to the security afforded by this Indenture, and the Trustee shall incur no 

liability with respect thereto.  Except as otherwise expressly provided in this Indenture, the Trustee 

shall have no responsibility or duty with respect to:  (i) the issuance of Bonds for value; (ii) the 

application of the proceeds thereof, except to the extent that such proceeds are received by it in its 

capacity as Trustee; (iii) the application of any moneys paid to the City or others in accordance 

Item # 31



 

 46 
4879-4990-7234, v. 1 

with this Indenture, except as to the application of any moneys paid to it in its capacity as Trustee; 

or (iv) any calculation of arbitrage or rebate under the Code. 

(b) The duties and obligations of the Trustee shall be determined by the express 

provisions of this Indenture, and the Trustee shall not be liable except for the performance of such 

duties and obligations as are specifically set forth in this Indenture.  The Trustee will, prior to any 

Event of Default and after curing of any Event of Default, perform such duties and only such duties 

as are specifically set forth herein.  The Trustee will, during the existence of an Event of Default, 

exercise such rights and powers vested in it by this Indenture and use the same degree of care and 

skill in its exercise as a prudent person would exercise or use under the circumstances in the 

conduct of his or her own affairs. 

The Trustee shall not be liable for any action taken or omitted by it in the 

performance of its duties under this Indenture, except for its own negligence or willful misconduct.  

In no event shall the Trustee be liable for incidental, indirect, special or consequential damages in 

connection with or arising from this Indenture for the existence, furnishing or use of the Public 

Improvements. 

(c) The Trustee, before the occurrence of an Event of Default and after the 

curing of all Events of Default which may have occurred, undertakes to perform such duties and 

only such duties as are specifically set forth in this Indenture.  If any Event of Default occurred 

and continues, the Trustee shall exercise such rights and powers vested in it by this Indenture, and 

shall use the same degree of care and skill in its exercise as a prudent person would exercise or use 

under the circumstances in the conduct of such person’s own affairs in exercising any rights or 

remedies or performing any of its duties hereunder. 

(d) The Trustee shall not be responsible for any recital herein (except with 

respect to the authentication certificate of the Trustee endorsed on the Bonds) or for the recording, 

filing, or refiling of this Indenture in connection therewith, or for the validity of the execution by 

the City of this Indenture or of any Supplemental Indentures or instruments of further assurance, 

or for the sufficiency or security of the Bonds.   

(e) The Trustee makes no representations as to the value or condition of the 

Trust Estate or any part thereof, or as to the validity or sufficiency of this Indenture or of the Bonds.  

The Trustee shall not be accountable for the use or application of any Bonds or the proceeds thereof 

or of any money paid to or upon the order of the City under any provision of this Indenture. 

(f) The Trustee shall not be liable for any error of judgment made in good faith 

by any one of its officers, unless it is established that the Trustee was negligent in ascertaining the 

pertinent facts. 

(g) The Trustee shall not be liable with respect to any action taken or omitted 

to be taken by it in good faith in accordance with the direction of the Owners of at least a Quarter 

in Interest of the aggregate outstanding principal of the Bonds relating to the time, method and 

place of conducting any proceeding for any remedy available to the Trustee, or exercising any trust 

or power conferred upon the Trustee, under this Indenture. 
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(h)  The Trustee shall not be required to take notice, and shall not be deemed to 

have notice, of any default or Event of Default unless the Trustee is notified specifically of the 

default or Event of Default in a written instrument or document delivered to it by the City or by an 

Owner of the Bonds.  In the absence of delivery of a notice satisfying those requirements, the 

Trustee may assume conclusively that there is no Event of Default, except as noted above, unless 

Trustee has actual knowledge of an Event of Default. 

(i)  Before taking any action under this Indenture (other than making any 

deposits, payments or transfers when required hereunder), the Trustee may require that a 

satisfactory indemnity be furnished to it for the payment or reimbursement of all costs and 

expenses (including, without limitation, attorney’s fees and expenses) to which it may be put and 

to protect it against all liability which it may incur in or by reason of such action, except liability 

which it adjudicated to have resulted from its negligence or willful misconduct.  

(j) The Trustee’s immunities and protections from liability and its right to 

indemnification in connection with the performance of its duties under this Indenture shall extend 

to the Trustee’s officers, directors, agents, attorneys and employees.  Such immunities and 

protections and rights to indemnification, together with the Trustee’s right to compensation, shall 

survive the Trustee’s resignation or removal, the discharge of this Indenture, and final payment of 

the Bonds. 

  (k) The Trustee may execute any of the trusts or powers hereunder or perform 

any duties hereunder either directly or through agents, attorneys, or receivers, and the Trustee shall 

be entitled to rely and act upon the opinion or advice of its own counsel, concerning all matters of 

trust hereof and the duties hereunder, and may in all cases pay such reasonable compensation to 

all such agents, attorneys, and receivers as may reasonably be employed in connection with the 

trusts hereof.  The Trustee shall not be responsible for any loss or damage resulting from any action 

or nonaction by it taken or omitted to be taken in good faith in reliance upon such opinion or advice 

of its own counsel. 

Section 9.4. Property Held in Trust.  

All moneys and securities held by the Trustee at any time pursuant to the terms of this 

Indenture shall be held by the Trustee in trust for the purposes and under the terms and conditions 

of this Indenture. 

Section 9.5. Trustee Protected in Relying on Certain Documents.  

The Trustee may conclusively rely upon any order, notice, request, consent, waiver, 

certificate, statement, affidavit, requisition, bond, or other document provided to the Trustee in 

accordance with the terms of this Indenture that it shall in good faith reasonably believe to be 

genuine and to have been adopted or signed by the proper board or Person or to have been prepared 

and furnished pursuant to any of the provisions of this Indenture and the Financing Agreement, or 

upon the written opinion of any counsel, architect, engineer, insurance consultant, management 

consultant, or accountant believed by the Trustee to be qualified in relation to the subject matter, 

and the Trustee shall be under no duty to make any investigation or inquiry and shall not be deemed 

to have knowledge into any statements contained or matters referred to in any such instrument.  
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The Trustee may consult with counsel, who may or may not be Bond Counsel, and the opinion of 

such counsel shall be full and complete authorization and protection in respect of any action taken, 

suffered, or omitted to be taken by it in good faith and in accordance therewith.  Any action taken 

by the Trustee pursuant to this Indenture upon the request or authority or consent of any person 

who, at the time of making such request, or giving such authority or consent to the Owner of any 

Bond, shall be conclusive and binding upon all future owners of the same Bond and upon Bonds 

issued in exchange therefor and upon transfer or in place thereof. 

Whenever the Trustee shall deem it necessary or desirable that a matter be proved or 

established prior to taking or suffering any action under this Indenture, such matter may be deemed 

to be conclusively proved and established by a City Certificate, unless other evidence in respect 

thereof be hereby specifically prescribed.  Such City Certificate shall be full warrant for any action 

taken or suffered in good faith under the provisions hereof, but the Trustee may in lieu thereof 

accept other evidence of such fact or matter or may require such further or additional evidence as 

it may deem reasonable.  Except as otherwise expressly provided herein, any request, order, notice, 

or other direction required or permitted to be furnished pursuant to any provision hereof by the 

City to the Trustee shall be sufficiently executed if executed in the name of the City by the City 

Representative. 

The Trustee shall not be under any obligation to see to the recording or filing of this 

Indenture, or otherwise to the giving to any Person of notice of the provisions hereof except as 

expressly required in Section 9.13 herein. 

Section 9.6. Compensation.  

Unless otherwise provided by contract with the Trustee, the Trustee shall transfer from the 

Administrative Fund, upon written direction of the City, compensation for all services rendered by 

it hereunder, including its services as Registrar and Paying Agent, together with all its reasonable 

expenses, charges, and other disbursements and those of its counsel, agents and employees, 

incurred in and about the administration and execution of the trusts hereby created and the exercise 

of its powers and the performance of its duties hereunder, upon delivery of an invoice therefor to 

the City, and the Trustee shall have a lien therefor on the Administrative Fund.   None of the 

provisions contained in this Indenture shall require the Trustee to expend or risk its own funds or 

otherwise incur financial liability in the performance of any of its duties or in the exercise of any 

of its rights or powers, if in the judgment of the Trustee there are reasonable grounds for believing 

that the repayment of such funds or liability is not reasonably assured to it.  If the City fails to 

make any payment required by this Section, the Trustee may make such payment from any moneys 

in the Administrative Fund and shall have a first lien with right of payment before payment on 

account of principal of or interest on any Bond, upon all moneys in the Administrative Fund under 

any provisions hereof for the foregoing reasonable advances, fees, costs, and expenses incurred.  

The right of the Trustee to fees, expenses, and indemnification shall survive the release, discharge, 

and satisfaction of the Indenture. 

Section 9.7. Permitted Acts.  

The Trustee and its directors, officers, employees, or agents may become the owner of or 

may in good faith buy, sell, own, hold and deal in Bonds and may join in any action that any Owner 
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of Bonds may be entitled to take as fully and with the same rights as if it were not the Trustee.  

The Trustee may act as depository, and permit any of its officers or directors to act as a member 

of, or in any other capacity with respect to, the City or any committee formed to protect the rights 

of holders of Bonds or to effect or aid in any reorganization growing out of the enforcement of the 

Bonds or this Indenture, whether or not such committee shall represent the holders of a majority 

in aggregate outstanding principal amount of the Bonds. The permissive right of the Trustee to do 

things enumerated in this Indenture shall not be construed as a duty, and the Trustee shall not be 

answerable for other than its negligence or willful misconduct. 

Section 9.8. Resignation of Trustee.   

The Trustee may at any time resign and be discharged of its duties and obligations 

hereunder by giving not fewer than 30 days’ written notice, specifying the date when such 

resignation shall take effect, to the City and each Owner of any Outstanding Bond.  Such 

resignation shall take effect upon the appointment of a successor as provided in Section 9.10 and 

the acceptance of such appointment by such successor. 

Section 9.9. Removal of Trustee.   

The Trustee may be removed at any time by the Owners of a Quarter in Interest of the 

Bonds by an instrument or concurrent instruments in writing signed and acknowledged by such 

Owners or by their attorneys-in-fact, duly authorized and delivered to the City.  Copies of each 

such instrument shall be delivered by the City to the Trustee and any successor thereof.  The 

Trustee may also be removed at any time for any breach of trust or for acting or proceeding in 

violation of, or for failing to act or proceed in accordance with, any provision of this Indenture 

with respect to the duties and obligations of the Trustee by any court of competent jurisdiction 

upon the application of the Owners of a Quarter in Interest of the aggregate outstanding principal 

of the Bonds.   

Section 9.10. Successor Trustee.  

If the Trustee resigns, is removed, is dissolved, or becomes incapable of acting, or is 

adjudged a bankrupt or insolvent, or if a receiver, liquidator, or conservator of the Trustee or of its 

property is appointed, or if any public officer takes charge or control of the Trustee or of its 

property or affairs, the position of the Trustee hereunder shall thereupon become vacant. 

If the position of Trustee becomes vacant for any of the foregoing reasons or for any other 

reason, a successor Trustee may be appointed after any such vacancy occurs by the Owners of a 

Quarter in Interest of the Bonds by an instrument or concurrent instruments in writing signed and 

acknowledged by such Owners or their attorneys-in-fact, duly authorized and delivered to such 

successor Trustee, with notification thereof being given to the predecessor Trustee and the City. 

Until such successor Trustee shall have been appointed by the Owners of a Quarter in 

Interest of the Bonds, the City shall forthwith appoint a Trustee to act hereunder.  Copies of any 

instrument of the City providing for any such appointment shall be delivered by the City to the 

Trustee so appointed.  The City shall mail notice of any such appointment to each Owner of any 

Outstanding Bonds within 30 days after such appointment.  Any appointment of a successor 
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Trustee made by the City immediately and without further act shall be superseded and revoked by 

an appointment subsequently made by the Owners of Bonds. 

Any corporation or association into which the Trustee may be merged or with which it may 

be consolidated or any corporation or association resulting from any merger, conversion or 

consolidation to which it shall be a party or any corporation or association to which the Trustee 

may sell or transfer all or substantially all of its corporate trust business shall be the successor to 

such Trustee hereunder, without any further act, deed or conveyance, provided that such 

corporation or association shall be a commercial bank or trust company or national banking 

association qualified to be a successor to such Trustee pursuant to the provisions set forth herein, 

or a trust company that is a wholly-owned subsidiary of any of the foregoing. 

If in a proper case no appointment of a successor Trustee is made within 45 days after the 

giving by any Trustee of any notice of resignation in accordance with Section 9.8 herein or after 

the occurrence of any other event requiring or authorizing such appointment, the Trustee or any 

Owner of Bonds may apply to any court of competent jurisdiction for the appointment of such a 

successor, and the court may thereupon, after such notice, if any, as the court may deem proper, 

appoint such successor and the City shall be responsible for the costs of such appointment process. 

Any duties and obligations of such predecessor Trustee shall thereafter cease and terminate, and 

the payment of the fees and expenses owed to the predecessor Trustee shall be paid in full. 

Any successor Trustee appointed under the provisions of this Section shall be a commercial 

bank or trust company or national banking association (i) having a capital and surplus and 

undivided profits aggregating at least $50,000,000, if there be such a commercial bank or trust 

company or national banking association willing and able to accept the appointment on reasonable 

and customary terms, and (ii) authorized by law to perform all the duties of the Trustee required 

by this Indenture. 

Each successor Trustee shall mail, in accordance with the provisions of the Bonds, notice 

of its appointment to any Rating Agency which, at the time of such appointment, is providing a 

rating on the Bonds and each of the Owners of the Bonds. 

Section 9.11. Transfer of Rights and Property to Successor Trustee.   

Any successor Trustee appointed under the provisions of Section 9.10 shall execute, 

acknowledge, and deliver to its predecessor and the City an instrument in writing accepting such 

appointment, and thereupon such successor, without any further act, deed, or conveyance, shall 

become fully vested with all moneys, estates, properties, rights, immunities, powers, duties, 

obligations, and trusts of its predecessor hereunder, with like effect as if originally appointed as 

Trustee.  However, the Trustee then ceasing to act shall nevertheless, on request of the City or of 

such successor and upon receipt of its outstanding charges, execute, acknowledge, and deliver such 

instruments of conveyance and further assurance and do such other things as may reasonably be 

required for more fully and certainly vesting and confirming in such successor all the rights, 

immunities, powers, and trusts of such Trustee and all the right, title, and interest of such Trustee 

in and to the Trust Estate, and shall pay over, assign, and deliver to such successor any moneys or 

other properties subject to the trusts and conditions herein set forth.  Should any deed, conveyance, 

or instrument in writing from the City be required by such successor for more fully and certainly 
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vesting in and confirming to it any such moneys, estates, properties, rights, powers, duties, or 

obligations, any and all such deeds, conveyances, and instruments in writing, on request and so far 

as may be authorized by law, shall be executed, acknowledged, and delivered by the City.   

Section 9.12. Merger, Conversion or Consolidation of Trustee.   

Any corporation or association into which the Trustee may be merged or with which it may 

be consolidated or any corporation or association resulting from any merger, conversion or 

consolidation to which it shall be a party or any corporation or association to which the Trustee 

may sell or transfer all or substantially all of its corporate trust business shall be the successor to 

such Trustee hereunder, without any further act, deed or conveyance, provided that such 

corporation or association shall be a commercial bank or trust company or national banking 

association qualified to be a successor to such Trustee under the provisions of Section 9.10, or a 

trust company that is a wholly-owned subsidiary of any of the foregoing. 

Section 9.13. Security Interest in Trust Estate.  

Chapter 1208, Texas Government Code, applies to the issuance of the Bonds and the pledge 

of the Trust Estate provided for herein, and such pledge is, under current law, valid, effective and 

perfected.  The City shall cause to be filed all appropriate initial financing statements, if any, to 

ensure that the Trustee (for the benefit of the Owners of the Bonds) is granted a valid and perfected 

first priority lien on the entire Trust Estate.  Nothing herein shall obligate the Trustee to file any 

initial financing statements.  Upon the City’s timely delivery of a copy of such filed initial 

financing statement, if any, to the Trustee, the Trustee shall file continuation statements of such 

initial financing statement(s) in the same jurisdictions as the initial financing statement(s) 

previously provided to the Trustee. 

Section 9.14. Offering Documentation. 

 The Trustee shall have no responsibility with respect to any information, statement, or 

recital in any official statement, offering memorandum, or any other disclosure material prepared 

or distributed with respect to the Bonds and shall have no responsibility for compliance with any 

State or federal securities laws in connection with the Bonds. 

Section 9.15. Expenditure of Funds and Risk. 

 None of the provisions of this Indenture shall require the Trustee to expend or risk its own 

funds or otherwise to incur any liability, financial or otherwise, in the performance of any of its 

duties hereunder, or in the exercise of its rights or powers if the Trustee shall have reasonable 

grounds for believing that the repayment of such funds or indemnity against such risk or liability 

is not assured. 

Section 9.16. Environmental Hazards. 

 The Trustee may inform any Holder of environmental hazards that the Trustee has reason 

to believe exist, and the Trustee has the right to take no further action and in such event, no 

fiduciary duty exists which imposes any obligation for further action with respect to the Trust 

Estate or any portion thereof if the Trustee, in its individual capacity, determines that any such 
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action would materially and adversely subject the Trustee to environmental or other liability for 

which the Trustee has not been adequately indemnified.   

 The Trustee shall not be responsible or liable for the environmental condition related to the 

improvements to any real property or for diminution in value of the same, or for any claims by or 

on behalf of the owners thereof as the result of any contamination by a hazardous substance, 

hazardous material, pollutant, or contaminant.  The Trustee assumes no duty or obligation to assess 

the environmental condition of any improvements or with respect to compliance thereof under 

State or federal laws pertaining to the transport, storage, treatment, or disposal of hazardous 

substances, hazardous materials, pollutants, or contaminants or regulations, permits, or licenses 

issued under such laws. 

Section 9.17. Accounts, Periodic Reports and Certificates.  

The Trustee shall keep or cause to be kept proper books of record and account (separate 

from all other records and accounts) in which complete and correct entries shall be made of its 

transactions relating to the Funds and Accounts established by this Indenture and which shall at 

all times be subject to inspection by the City, and the Owner or Owners of not less than 10% in 

principal amount of any Bonds then Outstanding or their representatives duly authorized in 

writing. 

Section 9.18. Construction of Indenture.   

The Trustee may construe any of the provisions of this Indenture insofar as the same may 

appear to be ambiguous or inconsistent with any other provision hereof, and any construction of 

any such provisions hereof by the Trustee in good faith shall be binding upon the Owners of the 

Bonds. 

ARTICLE X 

MODIFICATION OR AMENDMENT OF THIS INDENTURE 

Section 10.1. Amendments Permitted.   

This Indenture and the rights and obligations of the City and of the Owners of the Bonds 

may be modified or amended at any time by a Supplemental Indenture, except as provided below, 

pursuant to the affirmative vote at a meeting of Owners of the Bonds, or with the written consent 

without a meeting, of the Owners of more than fifty percent (50%) of the aggregate principal 

amount of the Bonds then Outstanding.  No such modification or amendment shall (i) extend the 

maturity of any Bond or reduce the principal of or interest rate thereon, or otherwise alter or impair 

the obligation of the City to pay the principal of, and the interest and any premium on, any Bond, 

without the express consent of the Owner of such Bond, (ii) permit the creation by the City of any 

pledge or lien upon the Trust Estate superior to the pledge and lien created for the benefit of the 

Bonds, (iii) except as otherwise permitted by this Indenture, permit the creation by the City of any 

pledge or lien upon the Trust Estate on a parity with the pledge and lien created for the benefit of 

the Bonds, or (iv)  reduce the percentage of Bonds required for the amendment hereof.  Any such 

amendment may not modify any of the rights or obligations of the Trustee without its written 

consent. 
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This Indenture and the rights and obligations of the City and of the Owners may also be 

modified or amended at any time by a Supplemental Indenture, without the consent of any Owners, 

only to the extent permitted by law and only for any one or more of the following purposes: 

(i) to add to the covenants and agreements of the City in this Indenture 

contained, other covenants and agreements thereafter to be observed, or to limit or 

surrender any right or power herein reserved to or conferred upon the City; 

(ii) to make modifications not adversely affecting any Outstanding 

Bonds in any respect; 

(iii) to make such provisions for the purpose of curing any ambiguity, or 

of curing, correcting or supplementing any defective provision contained in this 

Indenture, or in regard to questions arising under this Indenture, as the City may 

deem necessary or desirable and not inconsistent with this Indenture, and that shall 

not adversely affect the rights of the Owners of the Bonds;  

(iv) to authorize a Series of Refunding Bonds in accordance with the 

provisions of this Indenture; and 

(v) to make such additions, deletions or modifications as may be 

necessary or desirable to assure exemption from federal income taxation of interest 

on the Bonds. 

Notwithstanding the above, no Supplemental Indenture under this Section shall be effective unless 

the City first delivers to the Trustee an opinion of Bond Counsel to the effect that such amendment 

will not adversely affect the: (i) interests of the Owners in any respect, and (ii) exclusion of interest 

on any Bond from gross income for purposes of federal income taxation. 

Section 10.2. Owners’ Meetings.  

The City may at any time call a meeting of the Owners of the Bonds.  In such event the 

City is authorized to fix the time and place of said meeting and to provide for the giving of notice 

thereof, and to fix and adopt rules and regulations for the conduct of said meeting. 

Section 10.3. Procedure for Amendment with Written Consent of Owners.  

The City and the Trustee may at any time adopt a Supplemental Indenture amending the 

provisions of the Bonds or of this Indenture, to the extent that such amendment is permitted by 

Section 10.1 herein, to take effect when and as provided in this Section.  A copy of such 

Supplemental Indenture, together with a request to Owners for their consent thereto, shall be 

mailed by first class mail, by the Trustee to each Owner of Bonds from whom consent is required 

under this Indenture, but failure to mail copies of such Supplemental Indenture and request shall 

not affect the validity of the Supplemental Indenture when assented to as in this Section provided. 

Such Supplemental Indenture shall not become effective unless there shall be filed with the 

Trustee the written consents of the Owners as required by this Indenture and a notice shall have 

been mailed as hereinafter in this Section provided.  Each such consent shall be effective only if 

Item # 31



 

 54 
4879-4990-7234, v. 1 

accompanied by proof of ownership of the Bonds for which such consent is given, which proof 

shall be such as is permitted by Section 11.6 herein.  Any such consent shall be binding upon the 

Owner of the Bonds giving such consent and on any subsequent Owner (whether or not such 

subsequent Owner has notice thereof), unless such consent is revoked in writing by the Owner 

giving such consent or a subsequent Owner by filing such revocation with the Trustee prior to the 

date when the notice hereinafter in this Section provided for has been mailed. 

After the Owners of the required percentage of Bonds have filed their consents to the 

Supplemental Indenture, the City shall mail a notice to the Owners in the manner hereinbefore 

provided in this Section for the mailing of the Supplemental Indenture, stating in substance that 

the Supplemental Indenture has been consented to by the Owners of the required percentage of 

Bonds and will be effective as provided in this Section (but failure to mail copies of said notice 

shall not affect the validity of the Supplemental Indenture or consents thereto).  Proof of the 

mailing of such notice shall be filed with the Trustee.  A record, consisting of the papers required 

by this Section 10.3 to be filed with the Trustee, shall be proof of the matters therein stated until 

the contrary is proved.  The Supplemental Indenture shall become effective upon the filing with 

the Trustee of the proof of mailing of such notice, and the Supplemental Indenture shall be deemed 

conclusively binding (except as otherwise hereinabove specifically provided in this Article) upon 

the City and the Owners of all Bonds at the expiration of forty-five (45) days after such filing, 

except in the event of a final decree of a court of competent jurisdiction setting aside such consent 

in a legal action or equitable proceeding for such purpose commenced within such forty-five day 

period; provided, however, that the Trustee during such forty-five day period and any such further 

period during which any such action or proceeding may be pending shall be entitled in its sole 

discretion to take such action, or to refrain from taking such action, with respect to such 

Supplemental Indenture as it may deem expedient. 

Section 10.4. Effect of Supplemental Indenture.  

From and after the time any Supplemental Indenture becomes effective pursuant to this 

Article X, this Indenture shall be deemed to be modified and amended in accordance therewith, 

the respective rights, duties, and obligations under this Indenture of the City, the Trustee and all 

Owners of Bonds Outstanding shall thereafter be determined, exercised and enforced hereunder 

subject in all respects to such modifications and amendments, and all the terms and conditions of 

any such Supplemental Indenture shall be deemed to be part of the terms and conditions of this 

Indenture for any and all purposes. 

Section 10.5. Endorsement or Replacement of Bonds Issued After Amendments.  

The City may determine that Bonds issued and delivered after the effective date of any 

action taken as provided in this Article X shall bear a notation, by endorsement or otherwise, in 

form approved by the City, as to such action.  In that case, upon demand of the Owner of any Bond 

Outstanding at such effective date and presentation of his Bond for that purpose at the designated 

office of the Trustee or at such other office as the City may select and designate for that purpose, 

a suitable notation shall be made on such Bond.  The City may determine that new Bonds, so 

modified as in the opinion of the City is necessary to conform to such Owners’ action, shall be 

prepared, executed, and delivered.  In that case, upon demand of the Owner of any Bonds then 
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Outstanding, such new Bonds shall be exchanged at the designated office of the Trustee without 

cost to any Owner, for Bonds then Outstanding, upon surrender of such Bonds. 

Section 10.6. Amendatory Endorsement of Bonds.  

The provisions of this Article X shall not prevent any Owner from accepting any 

amendment as to the particular Bonds held by such Owner, provided that due notation thereof is 

made on such Bonds. 

Section 10.7. Waiver of Default. 

Subject to the second and third sentences of Section 10.1, with the written consent of more 

than fifty percent (50%) in aggregate principal amount of the Bonds then Outstanding, the Owners 

may waive compliance by the City with certain past defaults under the Indenture and their 

consequences.  Any such consent shall be conclusive and binding upon the Owners and upon all 

future Owners. For the avoidance of doubt, any waiver given pursuant to this Section shall be 

subject to Section 11.5 below. 

Section 10.8. Execution of Supplemental Indenture. 

In executing, or accepting the additional trusts created by, any Supplemental Indenture 

permitted by this Article or the modification thereby of the trusts created by this Indenture, the 

Trustee shall receive, and shall be fully protected in relying upon, an opinion of Bond Counsel 

addressed and delivered to the Trustee and the City stating that the execution of such Supplemental 

Indenture is permitted by and in compliance with this Indenture.  The Trustee may, but shall not 

be obligated to, enter into any such Supplemental Indenture which affects the Trustee’s own rights, 

duties and immunities under this Indenture or otherwise. 

Any such amendment shall not modify any of the rights or obligations of the Trustee 

without its written consent. In executing or accepting any Supplemental Indenture, the Trustee 

shall be fully protected in relying upon an opinion of nationally recognized bond counsel engaged 

by the Trustee and addressed and delivered to the Trustee stating that (a) the execution of such 

Supplemental Indenture is permitted by and in compliance with this Indenture, (b) the execution 

and delivery of will not adversely affect the exclusion from federal gross income of the interest on 

the Bonds, and (c) such Supplemental Indenture will, upon the execution and delivery thereof, to 

be a valid and binding obligation of the City. 

ARTICLE XI 

DEFAULT AND REMEDIES 

Section 11.1. Events of Default.  

Each of the following occurrences or events shall be and is hereby declared to be an “Event 

of Default,” to wit: 

(i) The failure of the City to deposit the Pledged Revenues to the 

Pledged Revenue Fund; 
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(ii) The failure of the City to enforce the collection of the Assessments 

including the prosecution of foreclosure proceedings; 

(iii) The failure to make payment of the principal of or interest on any of 

the Bonds when the same becomes due and payable; and 

(iv) Default in the performance or observance of any other covenant, 

agreement or obligation of the City under this Indenture and the continuation 

thereof for a period of ninety (90) days after written notice to the City by the 

Trustee, or by the Owners of a Quarter in Interest of the Bonds with a copy to the 

Trustee, specifying such default and requesting that the failure be remedied. 

Section 11.2. Immediate Remedies for Default.  

(a) Subject to Article VIII, upon the happening and continuance of any one or 

more of the Events of Default described in Section 11.1, the Trustee may, and at the written 

direction of the Owners of a Quarter in Interest of the Bonds and its receipt of indemnity 

satisfactory to it shall, proceed against the City for the purpose of protecting and enforcing the 

rights of the Owners under this Indenture, by action seeking mandamus or by other suit, action, or 

special proceeding in equity or at law, in any court of competent jurisdiction, for any relief to the 

extent permitted by this Indenture or by Applicable Laws, including, but not limited to, the specific 

performance of any covenant or agreement contained herein, or injunction; provided, however, 

that any action for money damages against the City shall be limited in recovery to the assets of the 

Trust Estate, including the Pledged Revenues.  The Trustee retains the right to obtain the advice 

of counsel in its exercise of remedies for default.   

(b) THE PRINCIPAL OF THE BONDS SHALL NOT BE SUBJECT TO 

ACCELERATION UNDER ANY CIRCUMSTANCES. 

(c) If the assets of the Trust Estate are sufficient to pay all amounts due with 

respect to all Outstanding Bonds, in the selection of Trust Estate assets to be used in the payment 

of Bonds due under this Article, the City shall determine, in its absolute discretion, and shall 

instruct the Trustee by City Certificate, which Trust Estate assets shall be applied to such payment 

and shall not be liable to any Owner or other Person by reason of such selection and application.  

In the event that the City shall fail to deliver to the Trustee such City Certificate, the Trustee shall 

select and liquidate or sell Trust Estate assets as provided in the following paragraph, and shall not 

be liable to any Owner, or other Person, or the City by reason of such selection, liquidation or sale. 

The Trustee shall have no liability for its selection of Trust Estate assets to liquidate or sell. 

(d) Whenever moneys are to be applied pursuant to this Article XI, irrespective 

of and whether other remedies authorized under this Indenture shall have been pursued in whole 

or in part, the Trustee may cause any or all of the assets of the Trust Estate, including Investment 

Securities, to be sold.  The Trustee may so sell the assets of the Trust Estate and all right, title, 

interest, claim and demand thereto and the right of redemption thereof, in one or more parts, at any 

such place or places, and at such time or times and upon such notice and terms as the Trustee may 

deem appropriate and as may be required by law and apply the proceeds thereof in accordance 

with the provisions of this Section.  Upon such sale, the Trustee may make and deliver to the 
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purchaser or purchasers a good and sufficient assignment or conveyance for the same, which sale 

shall be a perpetual bar both at law and in equity against the City, and all other Persons claiming 

such properties.  No purchaser at any sale shall be bound to see to the application of the purchase 

money proceeds thereof or to inquire as to the authorization, necessity, expediency, or regularity 

of any such sale.  Nevertheless, if so requested by the Trustee, the City shall ratify and confirm 

any sale or sales by executing and delivering to the Trustee or to such purchaser or purchasers all 

such instruments as may be necessary or, in the judgment of the Trustee, proper for the purpose 

which may be designated in such request. The Trustee shall have no liability for its selection of 

Trust Estate assets to liquidate or sell. 

Section 11.3. Restriction on Owner’s Action.  

(a) No Owner shall have any right to institute any action, suit or proceeding at 

law or in equity for the enforcement of this Indenture or for the execution of any trust thereof or 

any other remedy hereunder, unless (i) a default has occurred and is continuing of which the 

Trustee has been notified in writing, (ii) such default has become an Event of Default and the 

Owners of a Quarter in Interest of the Bonds then Outstanding have made written request to the 

Trustee and offered it reasonable opportunity either to proceed to exercise the powers hereinbefore 

granted or to institute such action, suit or proceeding in its own name, (iii) the Owners have 

furnished to the Trustee indemnity as provided in Section 9.2 herein, (iv) the Trustee has for sixty 

(60) days after such notice failed or refused to exercise the powers hereinbefore granted, or to 

institute such action, suit, or proceeding in its own name, (v) no written direction inconsistent with 

such written request has been given to the Trustee during such 60-day period by the Owners of a 

majority of the aggregate principal amount of the Bonds then Outstanding, and (vi) notice of such 

action, suit, or proceeding is given to the Trustee in writing; however, all proceedings at law or in 

equity shall be instituted and maintained in the manner provided herein and for the equal benefit 

of the Owners of all Bonds then Outstanding.  The notification, request and furnishing of indemnity 

set forth above shall, at the option of the Trustee, as advised by counsel, be conditions precedent 

to the execution of the powers and trusts of this Indenture and to any action or cause of action for 

the enforcement of this Indenture or for any other remedy hereunder. 

(b) Subject to Article VIII, nothing in this Indenture shall affect or impair the 

right of any Owner to enforce payment of any Bond at and after the maturity thereof, or on the 

date fixed for redemption or the obligation of the City to pay each Bond issued hereunder to the 

respective Owners thereof at the time and place, from the source and in the manner expressed 

herein and in the Bonds. 

(c) In case the Trustee or any Owners shall have proceeded to enforce any right 

under this Indenture and such proceedings shall have been discontinued or abandoned for any 

reason or shall have been determined adversely to the Trustee or any Owners, then and in every 

such case the City, the Trustee and the Owners shall be restored to their former positions and rights 

hereunder, and all rights, remedies and powers of the Trustee shall continue as if no such 

proceedings had been taken. 
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Section 11.4. Application of Revenues and Other Moneys After Default.  

(a) All moneys, securities, funds and Pledged Revenues, Pledged Funds, or 

other assets of the Trust Estate and the income therefrom received by the Trustee pursuant to any 

right given or action taken under the provisions of this Article, together with all amounts held by 

the Trustee hereunder as part of the Trust Estate, shall, after payment of the cost and expenses of 

the proceedings resulting in the collection of such amounts, the expenses (including its counsel 

fees, costs, and expenses), liabilities, and advances incurred or made by the Trustee and the fees 

of the Trustee in carrying out this Indenture, during the continuance of an Event of Default, 

notwithstanding Section 11.2 hereof, be applied by the Trustee, on behalf of the City, to the 

payment of interest and principal or Redemption Price then due on Bonds, as follows: 

FIRST:  To the payment to the Owners entitled thereto all installments of interest 

then due in the direct order of maturity of such installments, and, if the amount 

available shall not be sufficient to pay in full any installment, then to the payment 

thereof ratably, according to the amounts due on such installment, to the Owners 

entitled thereto, without any discrimination or preference; and 

SECOND:  To the payment to the Owners entitled thereto of the unpaid principal 

of Outstanding Bonds, or Redemption Price of any Bonds which shall have become 

due, whether at maturity or by call for redemption, in the direct order of their due 

dates and, if the amounts available shall not be sufficient to pay in full all the Bonds 

due on any date, then to the payment thereof ratably, according to the amounts of 

principal or Redemption Price due and to the Owners entitled thereto, without any 

discrimination or preference. 

Within ten (10) days of receipt of such good and available funds, the Trustee may fix a record and 

payment date for any payment to be made to Owners pursuant to this Section 11.4. 

(b) In the event funds are not adequate to cure any of the Events of Default 

described in Section 11.1, the available funds shall be allocated to the Bonds that are Outstanding 

in proportion to the quantity of Bonds that are currently due and in default under the terms of this 

Indenture. 

(c) The restoration of the City to its prior position after any and all defaults 

have been cured, as provided in Section 11.3, shall not extend to or affect any subsequent default 

under this Indenture or impair any right consequent thereon. 

Section 11.5. Effect of Waiver.  

 No delay or omission of the Trustee, or any Owner, to exercise any right or power accruing 

upon any default shall impair any such right or power or shall be construed to be a waiver of any 

such default or an acquiescence therein; and every power and remedy given to the Trustee or the 

Owners, respectively, may be exercised from time to time and as often as may be deemed 

expedient.  
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 The Trustee may and, if previously directed in writing by Owners of a Quarter in Interest 

of the Bonds then Outstanding, shall waive any Event of Default hereunder and its consequences 

and rescind any declaration of maturity of principal of and interest, if any, on Bonds. 

Section 11.6. Evidence of Ownership of Bonds.  

(a) Any request, consent, revocation of consent or other instrument which this 

Indenture may require or permit to be signed and executed by the Owners of Bonds may be in one 

or more instruments of similar tenor, and shall be signed or executed by such Owners in person or 

by their attorneys duly appointed in writing.  Proof of the execution of any such instrument, or of 

any instrument appointing any such attorney, or the holding by any Person of the Bonds shall be 

sufficient for any purpose of this Indenture (except as otherwise herein expressly provided) if made 

in the following manner: 

(i) The fact and date of the execution of such instruments by any Owner 

of Bonds or the duly appointed attorney authorized to act on behalf of such Owner 

may be provided by a guarantee of the signature thereon by a bank or trust company 

or by the certificate of any notary public or other officer authorized to take 

acknowledgments of deeds, that the Person signing such request or other instrument 

acknowledged to him the execution thereof, or by an affidavit of a witness of such 

execution, duly sworn to before such notary public or other officer.  Where such 

execution is by an officer of a corporation or association or a member of a 

partnership, on behalf of such corporation, association or partnership, such 

signature guarantee, certificate, or affidavit shall also constitute sufficient proof of 

his authority. 

(ii) The ownership of Bonds and the amount, numbers and other 

identification and date of holding the same shall be proved by the Register. 

(b) Except as otherwise provided in this Indenture with respect to revocation of 

a consent, any request or consent by an Owner of Bonds shall bind all future Owners of the same 

Bonds in respect of anything done or suffered to be done by the City or the Trustee in accordance 

therewith. 

Section 11.7. No Acceleration.  

In the event of the occurrence of an Event of Default under Section 11.1 hereof, the right 

of acceleration of any Stated Maturity is not granted as a remedy hereunder and the right of 

acceleration under this Indenture is expressly denied. 

Section 11.8. Mailing of Notice.  

Any provision in this Article for the mailing of a notice or other document to Owners shall 

be fully complied with if it is mailed, first class postage prepaid, only to each Owner at the address 

appearing upon the Register. 
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Section 11.9. Exclusion of Bonds.  

Bonds owned or held by or for the account of the City shall be promptly delivered to the 

Trustee and cancelled.  Such Bonds will not be deemed Outstanding for any purpose, including 

without limitation, the purpose of consent or other action or any calculation of Outstanding Bonds 

provided for in this Indenture, and the City shall not be entitled with respect to such Bonds to give 

any consent or take any other action provided for in this Indenture. 

Section 11.10. Remedies Not Exclusive.  

No remedy herein conferred upon or reserved to the Trustee or to the Owners is intended 

to be exclusive of any other remedy and each and every such remedy shall be cumulative and shall 

be in addition to any other remedy given hereunder or now or hereafter existing at law or in equity, 

by statute or by contract. 

Section 11.11. Direction by Owners.  

Anything herein to the contrary notwithstanding, the Owners of a Quarter in Interest of the 

Bonds shall have the right by an instrument in writing executed and delivered to the Trustee, to 

direct the choice of remedies and the time, method and place of conducting any proceeding for any 

remedy available to the Trustee hereunder, under each Supplemental Indenture or otherwise, or 

exercising any trust or power conferred upon the Trustee, including the power to direct or withhold 

directions with respect to any remedy available to the Trustee or the Owners, provided, (i) such 

direction shall not be otherwise than in accordance with law and the provisions hereof, (ii) that the 

Trustee may take any other action deemed proper by the Trustee which is not inconsistent with 

such direction, and (iii) that the Trustee shall have the right to decline to follow any such direction 

which in the opinion of the Trustee would be unjustly prejudicial to Owners not parties to such 

direction. 

ARTICLE XII 

GENERAL COVENANTS AND REPRESENTATIONS 

Section 12.1. Representations as to the Trust Estate.  

(a) The City represents and warrants that it is authorized by Applicable Laws 

to authorize and issue the Bonds, to execute and deliver this Indenture and to pledge the Trust 

Estate in the manner and to the extent provided in this Indenture, and that the Trust Estate are and 

will be and remain free and clear of any pledge, lien, charge, or encumbrance thereon or with 

respect thereto prior to, or of equal rank with, the pledge and lien created in or authorized by this 

Indenture except as expressly provided herein. 

(b) The City shall at all times, to the extent permitted by Applicable Laws, 

defend, preserve and protect the pledge of the Trust Estate and all the rights of the Owners and the 

Trustee, under this Indenture against all claims and demands of all Persons whomsoever. 

(c) The City will take all steps reasonably necessary and appropriate, and will 

direct the Trustee to take all steps reasonably necessary and appropriate, to collect all delinquencies 
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in the collection of the Assessments and any other amounts pledged to the payment of the Bonds 

to the fullest extent permitted by the PID Act and other Applicable Laws. 

(d) To the extent permitted by law, statements for the Annual Installments shall 

be sent by, or on behalf of the City, to the affected property owners on the same statement or such 

other mechanism that is used by the City, so that such Annual Installments are collected 

simultaneously with ad valorem taxes and shall be subject to the same penalties, procedures, and 

foreclosure sale in case of delinquencies as are provided for ad valorem taxes of the City. 

Section 12.2. General.  

The City shall do and perform or cause to be done and performed all acts and things 

required to be done or performed by or on behalf of the City under the provisions of this Indenture. 

Section 12.3. No Boycott of Israel. 

To the extent this Indenture constitutes a contract for goods or services for which a 

written verification is required under Section 2271.002, Texas Government Code, the Trustee 

hereby verifies that it and its parent company, wholly- or majority-owned subsidiaries, and 

other affiliates, if any, do not boycott Israel and will not boycott Israel during the term of this 

Indenture. The foregoing verification is made solely to enable the City to comply with such 

Section and to the extent such Section does not contravene applicable Federal law. As used in 

the foregoing verification, ‘boycott Israel,’ a term defined in Section 2271.001, Texas 

Government Code, by reference to Section 808.001(1), Texas Government Code, means 

refusing to deal with, terminating business activities with, or otherwise taking any action that 

is intended to penalize, inflict economic harm on, or limit commercial relations specifically 

with Israel, or with a person or entity doing business in Israel or in an Israeli-controlled territory, 

but does not include an action made for ordinary business purposes. The Trustee understands 

‘affiliate’ to mean an entity that controls, is controlled by, or is under common control with the 

Trustee within the meaning of SEC Rule 405, 17 C.F.R. § 230.405, and exists to make a profit. 

Section 12.4. Iran, Sudan, and Foreign Terrorist Organizations. 

The Trustee represents that neither it nor any of its parent company, wholly- or 

majority- owned subsidiaries, and other affiliates is a company identified on a list prepared and 

maintained by the Texas Comptroller of Public Accounts under Section 2252.153 or 

Section 2270.0201, Texas Government Code, and posted on any of the following pages of such 

officer’s internet website:  

https://comptroller.texas.gov/purchasing/docs/sudan-list.pdf,  

https://comptroller.texas.gov/purchasing/docs/iran-list.pdf, or 

 https://comptroller.texas.gov/purchasing/docs/fto-list.pdf.  

The foregoing representation is made solely to enable the City to comply with Section 

2252.152, Texas Government Code, and to the extent such Section does not contravene 

applicable Federal law and excludes the Trustee and each of its parent company, wholly- or 

majority-owned subsidiaries, and other affiliates, if any, that the United States government has 

affirmatively declared to be excluded from its federal sanctions regime relating to Sudan or 
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Iran or any federal sanctions regime relating to a foreign terrorist organization. The Trustee 

understands ‘affiliate’ to mean an entity that controls, is controlled by, or is under common 

control with the Trustee within the meaning of SEC Rule 405, 17 C.F.R. § 230.405, and exists 

to make a profit. 

Section 12.5. No Discrimination Against Fossil Fuel Companies. 

To the extent this Indenture constitutes a contract for goods or services for which a 

written verification is required under Section 2274.002 (as added by Senate Bill 13 in the 87th 

Texas Legislature, Regular Session), Texas Government Code, as amended, the Trustee hereby 

verifies that it and its parent company, wholly- or majority-owned subsidiaries, and other 

affiliates, if any, do not boycott energy companies and will not boycott energy companies 

during the term of this Indenture. The foregoing verification is made solely to enable the City 

to comply with such Section and to the extent such Section does not contravene applicable 

Texas or federal law. As used in the foregoing verification, “boycott energy companies,” a term 

defined in Section 2274.001(1), Texas Government Code (as enacted by such Senate Bill) by 

reference to Section 809.001, Texas Government Code (also as enacted by such Senate Bill), 

shall mean, without an ordinary business purpose, refusing to deal with, terminating business 

activities with, or otherwise taking any action that is intended to penalize, inflict economic 

harm on, or limit commercial relations with a company because the company (A) engages in 

the exploration, production, utilization, transportation, sale, or manufacturing of fossil fuel-

based energy and does not commit or pledge to meet environmental standards beyond 

applicable federal and state law; or (B) does business with a company described by (A) above. 

The Trustee understands ‘affiliate’ to mean an entity that controls, is controlled by, or is under 

common control with the Trustee within the meaning of SEC Rule 405, 17 C.F.R. § 230.405, 

and exists to make a profit. 

Section 12.6. No Discrimination Against Firearm Entities and Firearm Trade 

Associations. 

(a) To the extent this Indenture constitutes a contract for goods or services for 

which a written verification is required under Section 2274.002 (as added by Senate Bill 19 in 

the 87th Texas Legislature, Regular Session), Texas Government Code, as amended, the 

Trustee hereby verifies that it and its parent company, wholly- or majority-owned subsidiaries, 

and other affiliates, if any, do not have a practice, policy, guidance, or directive that 

discriminates against a firearm entity or firearm trade association and will not discriminate 

against a firearm entity or firearm trade association during the term of this Indenture. The 

foregoing verification is made solely to enable the City to comply with such Section and to 

the extent such Section does not contravene applicable Texas or federal law. As used in the 

foregoing verification and the following definitions: 
 

(i) discriminate against a firearm entity or firearm trade association,’ a term 

defined in Section 2274.001(3), Texas Government Code (as enacted by such Senate 

Bill), (A) means, with respect to the firearm entity or firearm trade association, to (i) 

refuse to engage in the trade of any goods or services with the firearm entity or firearm 

trade association based solely on its status as a firearm entity or firearm trade 

association, (ii) refrain from continuing an existing business relationship with the 
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firearm entity or firearm trade association based solely on its status as a firearm entity 

or firearm trade association, or (iii) terminate an existing business relationship with the 

firearm entity or firearm trade association based solely on its status as a firearm entity 

or firearm trade association and (B) does not include (i) the established policies of a 

merchant, retail seller, or platform that restrict or prohibit the listing or selling of 

ammunition, firearms, or firearm accessories and (ii) a company’s refusal to engage in 

the trade of any goods or services, decision to refrain from continuing an existing 

business relationship, or decision to terminate an existing business relationship (aa) to 

comply with federal, state, or local law, policy, or regulations or a directive by a 

regulatory agency or (bb) for any traditional business reason that is specific to the 

customer or potential customer and not based solely on an entity’s or association’s 

status as a firearm entity or firearm trade association; 
 

(ii) ‘firearm entity,’ a term defined in Section 2274.001(6), Texas 

Government Code (as enacted by such Senate Bill), means a manufacturer, distributor, 

wholesaler, supplier, or retailer of firearms (defined in Section 2274.001(4), Texas 

Government Code, as enacted by such Senate Bill, as weapons that expel projectiles by 

the action of explosive or expanding gases), firearm accessories (defined in Section 

2274.001(5), Texas Government Code, as enacted by such Senate Bill, as devices 

specifically designed or adapted to enable an individual to wear, carry, store, or mount 

a firearm on the individual or on a conveyance and items used in conjunction with or 

mounted on a firearm that are not essential to the basic function of the firearm, including 

detachable firearm magazines), or ammunition (defined in Section 2274.001(1), Texas 

Government Code, as enacted by such Senate Bill, as a loaded cartridge case, primer, 

bullet, or propellant powder with or without a projectile) or a sport shooting range 

(defined in Section 250.001, Texas Local Government Code, as a business 

establishment, private club, or association that operates an area for the discharge or 

other use of firearms for silhouette, skeet, trap, black powder, target, self-defense, or 

similar recreational shooting); and 
 

(iii) ‘firearm trade association,’ a term defined in Section 2274.001(7), Texas 

Government Code (as enacted by such Senate Bill), means any person, corporation, 

unincorporated association, federation, business league, or business organization that 

(i) is not organized or operated for profit (and none of the net earnings of which inures 

to the benefit of any private shareholder or individual), (ii) has two or more firearm 

entities as members, and (iii) is exempt from federal income taxation under Section 

501(a), Internal Revenue Code of 1986, as an organization described by Section 501(c) 

of that code. 

(b) The Trustee understands ‘affiliate’ to mean an entity that controls, is controlled 

by, or is under common control with the Trustee within the meaning of SEC Rule 405, 

17 C.F.R. § 230.405, and exists to make a profit. 
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ARTICLE XIII 

SPECIAL COVENANTS 

Section 13.1. Further Assurances; Due Performance.  

(a) At any and all times the City will duly execute, acknowledge and deliver, 

or will cause to be done, executed and delivered, all and every such further acts, conveyances, 

transfers, and assurances in a manner as the Trustee shall reasonably require for conveying, 

transferring, pledging, and confirming unto the Trustee, all and singular, the revenues, Funds, 

Accounts and properties constituting the Pledged Revenues, and the Trust Estate hereby 

transferred and pledged, or intended so to be transferred and pledged. 

(b) The City will duly and punctually keep, observe and perform each and every 

term, covenant and condition on its part to be kept, observed and performed, contained in this 

Indenture. 

Section 13.2. Additional Obligations or Other Liens. 

(a) The City reserves the right to issue Additional Obligations under other indentures, 

assessment ordinances, or similar agreements or other obligations which do not constitute or create 

a lien on any portion of the Trust Estate and are not payable from any portion of the Trust Estate.  

(b) Other than Refunding Bonds issued to refund all or a portion of the PID Bonds, the 

City will not create or voluntarily permit to be created any debt, lien or charge on any portion of 

the Trust Estate, and will not cause or allow any matter or things whereby the lien of this Indenture 

or the priority hereof might or could be lost or impaired, and further covenants that it will pay or 

cause to be paid or will make adequate provisions for the satisfaction and discharge of all lawful 

claims and demands which if unpaid might by law be given precedence over or any equality with 

this Indenture as a lien or charge upon the Trust Estate; provided, however, that nothing in this 

Section shall require the City to apply, discharge, or make provision for any such lien, charge, 

claim, or demand so long as the validity thereof shall be contested by it in good faith, unless 

thereby, in the opinion of Bond Counsel or counsel to the Trustee, the same would endanger the 

security for the Bonds. 

The City reserves the right to issue Refunding Bonds, the proceeds of which would be 

utilized to refund all or any portion of the Outstanding Bonds or Outstanding Refunding Bonds 

and to pay all costs incident to the Refunding Bonds, as authorized by the laws of the State, and in 

accordance with the conditions set forth below: 

(i) The principal of all Refunding Bonds must be scheduled to be paid, be 

subject to mandatory sinking fund redemption or mature on September 1 of the years in 

which such principal is scheduled to be paid, subject to mandatory sinking fund redemption 

or maturity.  All Refunding Bonds must bear interest at a fixed rate and any interest 

payment dates for Refunding Bonds must be March 1 and September 1.  The date, rate or 

rates of interest on, interest payment dates, maturity dates, redemption and all other terms 

and provisions of Refunding Bonds shall be set forth in a Supplemental Indenture; and  
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(ii) Upon their authorization by the City, the Refunding Bonds of a Series issued 

under this Section 13.2 shall be issued and shall be delivered to the purchasers or owners 

thereof, but before, or concurrently with, the delivery of said Refunding Bonds to such 

purchasers or owners there shall have been filed with the Trustee (1) a copy, certified by 

the City Secretary of the City, of the ordinance or ordinances of the City authorizing the 

issuance, sale, execution and delivery of the Refunding Bonds and the execution and 

delivery of a Supplemental Indenture establishing, among other things, the date, rate or 

rates of interest on, interest payment dates, maturity dates, redemption and all other terms 

and provisions of such Refunding Bonds, and (2) an original executed counterpart of the 

Supplemental Indenture for such Refunding Bonds. 

Section 13.3. Books of Record.  

(a) The City shall cause to be kept full and proper books of record and accounts, 

in which full, true and proper entries will be made of all dealing, business and affairs of the City, 

which relate to the Pledged Revenues, the Pledged Funds, and the Bonds. 

(b) The Trustee shall have no responsibility with respect to the financial and 

other information received by it pursuant to this Section 13.3 except to receive and retain same, 

subject to the Trustee’s document retention policies, and to distribute the same in accordance with 

the provisions of this Indenture.  Specifically, but without limitation, the Trustee shall have no 

duty to review such information, is not considered to have notice of the contents of such 

information or a default based on such contents, and has no duty to verify the accuracy of such 

information. 

ARTICLE XIV 

PAYMENT AND CANCELLATION OF THE BONDS AND 

SATISFACTION OF THE INDENTURE 

Section 14.1. Trust Irrevocable.  

The trust created by the terms and provisions of this Indenture is irrevocable until the Bonds 

secured hereby are fully paid or provision is made for their payment as provided in this Article. 

Section 14.2. Satisfaction of Indenture.  

If the City shall pay or cause to be paid, or there shall otherwise be paid to the Owners, 

principal of and interest on all of the Bonds, at the times and in the manner stipulated in this 

Indenture, and all amounts due and owing with respect to the Bonds have been paid or provided 

for, then the pledge of the Trust Estate and all covenants, agreements, and other obligations of the 

City to the Owners of such Bonds, shall thereupon cease, terminate, and become void and be 

discharged and satisfied.  In such event, the Trustee shall execute and deliver to the City copies of 

all such documents as it may have evidencing that principal of and interest on all of the Bonds has 

been paid so that the City may determine if the Indenture is satisfied; if so, the Trustee shall pay 

over or deliver all moneys held by it in the Funds and Accounts held hereunder to the Person 
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entitled to receive such amounts, or, if no Person is entitled to receive such amounts, then to the 

City. 

Section 14.3. Bonds Deemed Paid.  

All Outstanding Bonds shall prior to the Stated Maturity or redemption date thereof be 

deemed to have been paid and to no longer be deemed Outstanding if (i) in case any such Bonds 

are to be redeemed on any date prior to their Stated Maturity, the Trustee shall have given notice 

of redemption on said date as provided herein, (ii) there shall have been deposited with the Trustee 

either moneys in an amount which shall be sufficient, or Defeasance Securities the principal of 

and the interest on which when due will provide moneys which, together with any moneys 

deposited with the Trustee at the same time, shall be sufficient to pay when due the principal of 

and interest on of the Bonds to become due on such Bonds on and prior to the redemption date or 

maturity date thereof, as the case may be, (iii) the Trustee shall have received a report by an 

independent certified public accountant selected by the City verifying the sufficiency of the 

moneys or Defeasance Securities deposited with the Trustee to pay when due the principal of and 

interest on of the Bonds to become due on such Bonds on and prior to the redemption date or 

maturity date thereof, as the case may be, (iv) if the Bonds are then rated, the Trustee shall have 

received written confirmation from each Rating Agency that such deposit will not result in the 

reduction or withdrawal of the rating on the Bonds, and (v) the Trustee shall have received an 

opinion of Bond Counsel to the effect that (A) any Bond having been deemed to have been paid 

as provided in this Section is no longer Outstanding hereunder and is no longer secured by or 

entitled to the benefits of this Indenture, (B) such defeasance is in accordance with the terms hereof 

and (C) such defeasance will not adversely affect the exclusion of interest on such Bond from gross 

income for purposes of federal income taxation.  Neither Defeasance Securities nor moneys 

deposited with the Trustee pursuant to this Section nor principal or interest payments on any such 

Defeasance Securities shall be withdrawn or used for any purpose other than, and shall be held in 

trust for, the payment of the principal of and interest on the Bonds.  Any cash received from such 

principal of and interest on such Defeasance Securities deposited with the Trustee, if not then 

needed for such purpose, shall be reinvested in Defeasance Securities as directed in writing by the 

City maturing at times and in amounts sufficient to pay when due the principal of and interest on 

the Bonds on and prior to such redemption date or maturity date thereof, as the case may be.  Any 

payment for Defeasance Securities purchased for the purpose of reinvesting cash as aforesaid shall 

be made only against delivery of such Defeasance Securities. 

ARTICLE XV 

MISCELLANEOUS 

Section 15.1. Benefits of Indenture Limited to Parties.  

Nothing in this Indenture, expressed or implied, is intended to give to any Person other 

than the City, the Trustee and the Owners, any right, remedy, or claim under or by reason of this 

Indenture.  Any covenants, stipulations, promises or agreements in this Indenture by and on behalf 

of the City shall be for the sole and exclusive benefit of the Owners and the Trustee. 
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Section 15.2. Successor is Deemed Included in All References to Predecessor.  

Whenever in this Indenture or any Supplemental Indenture either the City or the Trustee is 

named or referred to, such reference shall be deemed to include the successors or assigns thereof, 

and all the covenants and agreements in this Indenture contained by or on behalf of the City or the 

Trustee shall bind and inure to the benefit of the respective successors and assigns thereof whether 

so expressed or not. 

Section 15.3. Execution of Documents and Proof of Ownership by Owners.  

Any request, declaration, or other instrument which this Indenture may require or permit 

to be executed by Owners may be in one or more instruments of similar tenor, and shall be executed 

by Owners in person or by their attorneys duly appointed in writing. 

Except as otherwise herein expressly provided, the fact and date of the execution by any 

Owner or his attorney of such request, declaration, or other instrument, or of such writing 

appointing such attorney, may be proved by the certificate of any notary public or other officer 

authorized to take acknowledgments of deeds to be recorded in the state in which he purports to 

act, that the Person signing such request, declaration, or other instrument or writing acknowledged 

to him the execution thereof, or by an affidavit of a witness of such execution, duly sworn to before 

such notary public or other officer. 

Except as otherwise herein expressly provided, the ownership of registered Bonds and the 

amount, maturity, number, and date of holding the same shall be proved by the Register. 

Any request, declaration or other instrument or writing of the Owner of any Bond shall 

bind all future Owners of such Bond in respect of anything done or suffered to be done by the City 

or the Trustee in good faith and in accordance therewith. 

Section 15.4. Waiver of Personal Liability.  

No member, officer, agent, or employee of the City shall be individually or personally 

liable for the payment of the principal of, or interest or any premium on, the Bonds; but nothing 

herein contained shall relieve any such member, officer, agent, or employee from the performance 

of any official duty provided by law. 

Section 15.5. Notices to and Demands on City and Trustee.  

(a) Except as otherwise expressly provided in this Indenture, all notices or other 

instruments required or permitted under this Indenture, including any City Certificate, shall be in 

writing and shall be delivered by hand, mailed by first class mail, postage prepaid, or transmitted 

by facsimile or e-mail and addressed as follows: 

If to the City: City of Kyle, Texas 

100 W. Center Street 

Kyle, Texas 78640 

Attn:  City Manager 
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Fax No.:  512.262.3987  

Email:     ssellers@cityokyle.com 

With copy to: The Knight Law Firm, LLP 

Attn: Veronica Rivera, City Attorney 

223 West Anderson Lane, Suite A-105 

Austin, Texas 78752 

Fax No.:  512.922.3004 

Email:     vrivera@cityattorneytexas.com 

If to the Trustee  

or the Paying Agent/Registrar: 

BOKF, NA. 

Attn:  Rosalyn Davis 

1401 McKinney, Suite 1000 

Houston, Texas 77010 

Fax No.:  713.354.0279 

Email:     Rosalyn.Davis@bokf.com 

 

Any such notice, demand, or request may also be transmitted to the appropriate party by 

telephone and shall be deemed to be properly given or made at the time of such transmission if, 

and only if, such transmission of notice shall be confirmed in writing and sent as specified above. 

Any of such addresses may be changed at any time upon written notice of such change 

given to the other party by the party effecting the change.  Notices and consents given by mail in 

accordance with this Section shall be deemed to have been given five Business Days after the date 

of dispatch; notices and consents given by any other means shall be deemed to have been given 

when received. 

(b) The Trustee shall mail to each Owner of a Bond notice of (i) any substitution 

of the Trustee; or (ii) the redemption or defeasance of all Bonds Outstanding. 

(c) The parties agree that the transaction described herein may be conducted 

and related documents may be stored by electronic means.  Copies, telecopies, facsimiles, 

electronic files, and other reproductions of original executed documents shall be deemed to be 

authentic and valid counterparts of such original documents for all purposes, including the filing 

of any claim, action, or suit in the appropriate court of law.  The Trustee agrees to accept and act 

upon instructions or directions pursuant to this Indenture sent by unsecured e-mail, facsimile 

transmission or other similar unsecured electronic methods; provided, however, that the City shall 

provide to the Trustee an incumbency certificate listing designated persons authorized to provide 

such instructions, which incumbency certificate shall be amended whenever a person is to be added 

or deleted from the listing.  If the City elects to give the Trustee e-mail or facsimile instructions 

(or instructions by a similar electronic method), the Trustee’s understanding of such instructions 

shall be deemed controlling.  The Trustee shall not be liable for any losses, costs or expenses 

arising directly or indirectly from the Trustee’s reliance upon and compliance with such 

instructions notwithstanding such instructions conflict or are inconsistent with a subsequent 

written instruction.  The City agrees to assume all risks arising out of the use of such electronic 

methods to submit instructions and directions to the Trustee, including without limitation the risk 
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of the Trustee acting on unauthorized instructions, and the risk of interception and misuse by third 

parties. 

Section 15.6. Partial Invalidity.  

If any Section, paragraph, sentence, clause, or phrase of this Indenture shall for any reason 

be held illegal or unenforceable, such holding shall not affect the validity of the remaining portions 

of this Indenture.  The City hereby declares that it would have adopted this Indenture and each and 

every other Section, paragraph, sentence, clause, or phrase hereof and authorized the issue of the 

Bonds pursuant thereto irrespective of the fact that any one or more Sections, paragraphs, 

sentences, clauses, or phrases of this Indenture may be held illegal, invalid, or unenforceable. 

Section 15.7. Applicable Laws.  

This Indenture shall be governed by and enforced in accordance with the laws of the State 

of Texas applicable to contracts made and performed in the State of Texas. 

Section 15.8. Counterparts.  

This Indenture may be executed in counterparts, each of which shall be deemed an original. 

 

[The remainder of this page intentionally left blank.] 
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IN WITNESS WHEREOF, the City and the Trustee have caused this Indenture of Trust to 

be executed all as of the date hereof. 

CITY OF KYLE, TEXAS 

By:   

 Mayor 

Attest: 

      

City Secretary 

 

[CITY SEAL] 

 

BOKF, NA,  

as Trustee 

By:   

 Authorized Officer 
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EXHIBIT A 

(a) Form of Bond.  

NEITHER THE FAITH AND CREDIT NOR THE TAXING 

POWER OF THE STATE OF TEXAS, THE CITY, OR ANY 

OTHER POLITICAL CORPORATION, SUBDIVISION OR 

AGENCY THEREOF, IS PLEDGED TO THE PAYMENT OF 

THE PRINCIPAL OF OR INTEREST ON THIS BOND. 

REGISTERED REGISTERED 

No. _________ $____________ 

United States of America 

State of Texas 

CITY OF KYLE, TEXAS 

SPECIAL ASSESSMENT REVENUE BOND, SERIES 2022 

(KYLE 57 PUBLIC IMPROVEMENT DISTRICT) 

INTEREST RATE  MATURITY DATE  DATE OF DELIVERY  CUSIP NUMBER 

_____% September 1, 20___ _______ ___________ 

The City of Kyle, Texas (the “City”), for value received, hereby promises to pay, solely 

from the Trust Estate, to  

       

or registered assigns, on the Maturity Date as specified above, the sum of  

     DOLLARS 

unless this Bond shall have been sooner called for redemption and the payment of the principal 

hereof shall have been paid or provision for such payment shall have been made, and to pay interest 

on the unpaid principal amount hereof from the later of the Date of Delivery, as specified above, 

or the most recent Interest Payment Date to which interest has been paid or provided for until such 

principal amount shall have been paid or provided for, at the per annum rate of interest specified 

above, computed on the basis of a 360-day year of twelve 30-day months, such interest to be paid 

semiannually on March 1 and September 1 of each year, commencing September 1, 2022, until 

maturity or prior redemption. 

Capitalized terms appearing herein that are defined terms in the Indenture defined below, 

have the meanings assigned to them in the Indenture.  Reference is made to the Indenture for such 

definitions and for all other purposes. 
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The principal of this Bond shall be payable without exchange or collection charges in 

lawful money of the United States of America upon presentation and surrender of this Bond at the 

corporate trust office in Houston, Texas (the “Designated Payment/Transfer Office”), of BOKF, 

NA, as trustee and paying agent/registrar (the “Trustee”, which term includes any successor trustee 

under the Indenture), or, with respect to a successor trustee and paying agent/registrar, at the 

Designated Payment/Transfer Office of such successor.  Interest on this Bond is payable by check 

dated as of the Interest Payment Date, mailed by the Trustee to the registered owner at the address 

shown on the registration books kept by the Trustee or by such other customary banking 

arrangements acceptable to the Trustee, requested by, and at the risk and expense of, the Person to 

whom interest is to be paid.  For the purpose of the payment of interest on this Bond, the registered 

owner shall be the Person in whose name this Bond is registered at the close of business on the 

“Record Date,” which shall be the fifteenth day of the month next preceding such Interest Payment 

Date; provided, however, that in the event of nonpayment of interest on a scheduled Interest 

Payment Date that continues  for 30 days or more thereafter, a new record date for such interest 

payment (a “Special Record Date”) will be established by the Trustee, if and when funds for the 

payment of such interest have been received from the City.  Notice of the Special Record Date and 

of the scheduled payment date of the past due interest (the “Special Payment Date,” which shall 

be 15 days after the Special Record Date) shall be sent at least five Business Days prior to the 

Special Record Date by United States mail, first class postage prepaid, to the address of each 

Owner of a Bond appearing on the books of the Trustee at the close of business on the last Business 

Day preceding the date of mailing such notice. 

If a date for the payment of the principal of or interest on the Bonds is a Saturday, Sunday, 

legal holiday, or a day on which banking institutions in the city in which the Designated 

Payment/Transfer Office is located are authorized by law or executive order to close, then the date 

for such payment shall be the next succeeding Business Day, and payment on such date shall have 

the same force and effect as if made on the original date payment was due. 

This Bond is one of a duly authorized issue of Assessment revenue bonds of the City having 

the designation specified in its title (herein referred to as the “Bonds”), dated June 30, 2022 and 

issued in the aggregate principal amount of $______,000 and issued, with the limitations described 

herein, pursuant to an Indenture of Trust, dated as of June 1, 2022 (the “Indenture”), by and 

between the City and the Trustee, to which Indenture reference is hereby made for a description 

of the amounts thereby pledged and assigned, the nature and extent of the lien and security, the 

respective rights thereunder to the holders of the Bonds, the Trustee, and the City, and the terms 

upon which the Bonds are, and are to be, authenticated and delivered and by this reference to the 

terms of which each holder of this Bond hereby consents.  All Bonds issued under the Indenture 

are equally and ratably secured by the amounts thereby pledged and assigned.  The Bonds are 

being issued for the purpose of (i) paying a portion of the Actual Costs of the Public Improvements, 

(ii) paying capitalized interest on the Bonds during and after the period of acquisition and 

construction of the Public Improvements, (iii) funding a reserve fund for payment of principal and 

interest on the Bonds, (iv) paying a portion of the Actual Costs incidental to the organization and 

administration of the District, and (v) paying the costs of issuance of the Bonds. 

The Bonds are limited obligations of the City payable solely from the Trust Estate as 

defined in the Indenture.  Reference is hereby made to the Indenture, copies of which are on file 

with and available upon request from the Trustee, for the provisions, among others, with respect 
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to the nature and extent of the duties and obligations of the City, the Trustee and the Owners.  The 

Owner of this Bond, by the acceptance hereof, is deemed to have agreed and consented to the 

terms, conditions and provisions of the Indenture. 

Notwithstanding any provision hereof, the Indenture may be released and the obligation of 

the City to make money available to pay this Bond may be defeased by the deposit of money and/or 

certain direct or indirect Defeasance Securities sufficient for such purpose as described in the 

Indenture. 

The Bonds are issuable as fully registered bonds only in Authorized Denominations, 

subject to the provisions of the Indenture authorizing redemption in Authorized Denominations. 

The Bonds are subject to sinking fund redemption prior to their respective maturities and 

will be redeemed by the City in part at a price equal to 100% of the principal amount thereof, or 

portions thereof, to be redeemed plus accrued interest thereon to the date set for redemption from 

moneys available for such purpose in the Principal and Interest Account of the Bond Fund pursuant 

to Article VI of the Indenture, on the dates and in the Sinking Fund Installment amounts as set 

forth in the following schedule: 

$________ Bonds Maturing September 1, 20__ 

Redemption Date 
Sinking Fund 

Installment 

September 1, 20__ 

September 1, 20__ 

September 1, 20__ 

 September 1, 20__* 

 

$___,000 

___,000 

___,000 

___,000 

 

 

$_____________ Bonds Maturing September 1, 20__

Redemption Date 
Sinking Fund 

Installment 

September 1, 20__ 

September 1, 20__ 

September 1, 20__ 

September 1, 20__ 

 September 1, 20__* 

 

$___,000 

___,000 

___,000 

___,000 

___,000 

 

At least 45 days prior to each sinking fund redemption date, the Trustee shall select for 

redemption by lot, or such random method as Trustee shall deem fair and appropriate, a principal 

amount of Bonds of such maturity equal to the Sinking Fund Installments of such Bonds to be 

redeemed, shall call such Bonds for redemption on such scheduled mandatory sinking fund 

 
* Stated Maturity 
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redemption date, and shall give notice of such redemption, as provided in Section 4.6 of the 

Indenture. 

The principal amount of Bonds required to be redeemed on any sinking fund redemption 

date shall be reduced, at the option of the City, by the principal amount of any Bonds of such 

maturity which, at least 45 days prior to the sinking fund redemption date shall have been acquired 

by the City at a price not exceeding the principal amount of such Bonds plus accrued and unpaid 

interest to the date of purchase thereof, and delivered to the Trustee for cancellation. 

The City reserves the right and option to redeem the Bonds maturing on or after September 

1, 20__ before their scheduled maturity dates, in whole or in part, in amounts equal to Authorized 

Denominations, on or after September 1, 20__, such redemption date or dates to be fixed by the 

City, at 100% of the principal amount of such Bonds, or portions thereof, to be redeemed plus 

accrued interest to the date of redemption. 

Bonds are subject to extraordinary optional redemption prior to maturity in whole or in 

part, on the first day of any month, at a Redemption Price equal to at 100% of the principal amount 

of such Bonds called for redemption, or portions thereof, to be redeemed plus accrued interest to 

the date of redemption from amounts on deposit in the Redemption Fund as a result of 

Prepayments, other transfers to the Redemption Fund pursuant to the Indenture, or as a result of 

unexpended amounts transferred from the Project Fund as provided in the Indenture. 

Upon surrender of any Bond for redemption in part, the Trustee in accordance with the 

Indenture, shall authenticate and deliver and exchange the Bond or Bonds in an aggregate principal 

amount equal to the unredeemed portion of the Bond so surrendered, which shall be an Authorized 

Denomination.  A new Bond representing the unredeemed balance of such Bond shall be issued to 

the Owner thereof, such exchange being without charge.  If any Bonds are to be redeemed and 

such redemption results in the unredeemed portion of a single Bond in an amount less than the 

Authorized Denomination, a Bond in the principal amount equal to the unredeemed portion, but 

not less than $1,000, may be issued. 

The Trustee shall give notice of any redemption of the Bonds by sending notice by first 

class United States mail, postage prepaid, not less than 30 days before the date fixed for 

redemption, to the Owner of each Bond (or part thereof) to be redeemed, at the address shown on 

the Register.  The notice shall state the redemption date, the Redemption Price, the place at which 

the Bonds are to be surrendered for payment, and, if less than all the Bonds Outstanding are to be 

redeemed, an identification of the Bonds or portions thereof to be redeemed.  Any notice so given 

shall be conclusively presumed to have been duly given, whether or not the Owner receives such 

notice. 

With respect to any optional redemption of the Bonds, unless the Trustee has received 

funds sufficient to pay the Redemption Price of the Bonds to be redeemed before giving of a notice 

of redemption, the notice may state the City may condition redemption on the receipt of such funds 

by the Trustee on or before the date fixed for the redemption, or on the satisfaction of any other 

prerequisites set forth in the notice of redemption.  If a conditional notice of redemption is given 

and such prerequisites to the redemption and sufficient funds are not received, the notice shall be 

of no force and effect, the City shall not redeem the Bonds and the Trustee shall give notice, in the 

manner in which the notice of redemption was given, that the Bonds have not been redeemed. 
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The Indenture permits, with certain exceptions as therein provided, the amendment thereof 

and the modification of the rights and obligations of the City and the rights of the holders of Bonds 

under the Indenture at any time Outstanding affected by such modification.  The Indenture also 

contains provisions permitting the holders of specified percentages in aggregate principal amount 

of the Bonds at the time Outstanding, on behalf of the holders of all the Bonds, to waive compliance 

by the City with certain past defaults under the Bond Ordinance or the Indenture and their 

consequences.  Any such consent or waiver by the holder of this Bond or any predecessor Bond 

evidencing the same debt shall be conclusive and binding upon such holder and upon all future 

holders thereof and of any Bond issued upon the transfer thereof or in exchange therefor or in lieu 

thereof, whether or not notation of such consent or waiver is made upon this Bond. 

As provided in the Indenture, this Bond is transferable upon surrender of this Bond for 

transfer at the Designated Payment/Transfer Office, with such endorsement or other evidence of 

transfer as is acceptable to the Trustee, and upon delivery to the Trustee of such certifications 

and/or opinion of Bond Counsel as may be required under the Indenture for the transfer of this 

Bond.  Upon satisfaction of such requirements, one or more new fully registered Bonds of the 

same Stated Maturity, of Authorized Denominations, bearing the same rate of interest, and for the 

same aggregate principal amount will be issued to the designated transferee or transferees. 

Neither the City nor the Trustee shall be required to issue, transfer or exchange any Bond 

called for redemption where such redemption is scheduled to occur within 45 calendar days of the 

transfer or exchange date; provided, however, such limitation shall not be applicable to an 

exchange by the registered owner of the uncalled principal balance of a Bond. 

The City, the Trustee, and any other Person may treat the Person in whose name this Bond 

is registered as the owner hereof for the purpose of receiving payment as herein provided (except 

interest shall be paid to the Person in whose name this Bond is registered on the Record Date or 

Special Record Date, as applicable) and for all other purposes, whether or not this Bond be 

overdue, and neither the City nor the Trustee shall be affected by notice to the contrary. 

NEITHER THE FULL FAITH AND CREDIT NOR THE GENERAL TAXING POWER 

OF THE CITY OF KYLE, TEXAS, HAYS COUNTY, TEXAS, THE STATE OF TEXAS, OR 

ANY POLITICAL SUBDIVISION THEREOF, IS PLEDGED TO THE PAYMENT OF THE 

BONDS. 

IT IS HEREBY CERTIFIED AND RECITED that the issuance of this Bond and the series 

of which it is a part is duly authorized by law; that all acts, conditions and things required to be 

done precedent to and in the issuance of the Bonds have been properly done and performed and 

have happened in regular and due time, form and manner, as required by law; and that the total 

indebtedness of the City, including the Bonds, does not exceed any Constitutional or statutory 

limitation. 

IN WITNESS WHEREOF, the City Council of the City has caused this Bond to be 

executed under the official seal of the City. 

   

Mayor, City of Kyle, Texas 
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City Secretary, City of Kyle, Texas 

[City Seal] 

(b) Form of Comptroller’s Registration Certificate.  

The following Registration Certificate of Comptroller of Public Accounts shall appear on 

the Initial Bond: 

REGISTRATION CERTIFICATE OF 

COMPTROLLER OF PUBLIC ACCOUNTS 

OFFICE OF THE COMPTROLLER  §  

OF PUBLIC ACCOUNTS  §  REGISTER NO.     

 §  

THE STATE OF TEXAS  §  

 

I HEREBY CERTIFY THAT there is on file and of record in my office an opinion to the 

effect that the Attorney General of the State of Texas has approved this Bond, and that this Bond 

has been registered this day by me. 

WITNESS MY SIGNATURE AND SEAL OF OFFICE this    . 

   

Comptroller of Public Accounts 

of the State of Texas 

[SEAL] 

(c) Form of Certificate of Trustee.  

CERTIFICATE OF TRUSTEE 

It is hereby certified that this is one of the Bonds of the series of Bonds referred to in the 

within mentioned Indenture. 

BOKF, NA, 

Houston, Texas, as Trustee 

DATED:    
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By:   

 Authorized Signatory 

(d) Form of Assignment. 

ASSIGNMENT 

FOR VALUE RECEIVED, the undersigned hereby sells, assigns, and transfers unto (print 

or typewrite name, address and zip code of transferee): 

              

              

              

 

(Social Security or other identifying number:     ) the within Bond and all 

rights hereunder and hereby irrevocably constitutes and appoints      

attorney to transfer the within Bond on the books kept for registration hereof, with full power of 

substitution in the premises. 

Date:            

  

Signature Guaranteed By: 

 

       

       

NOTICE:  The signature on this Assignment 

must correspond with the name of the 

registered owner as it appears on the face of 

the within Bond in every particular and must 

be guaranteed in a manner acceptable to the 

Trustee 

Authorized Signatory 

 

(e) The Initial Bond shall be in the form set forth in paragraphs (a), (b), (d) and 

(e) of this Exhibit A, except for the following alterations: 

(i) immediately under the name of the Bond the heading “INTEREST 

RATE” and “MATURITY DATE” shall both be completed with the expression 

“As Shown Below,” and the reference to the “CUSIP NUMBER” shall be deleted; 

(ii) in the first paragraph of the Bond, the words “on the Maturity Date 

as specified above, the sum of     DOLLARS” shall be deleted 

and the following will be inserted:  “on September 1 in each of the years, in the 

principal installments and bearing interest at the per annum rates set forth in the 

following schedule: 
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Year Principal Installment Interest Rate” 

   

 

(Information to be inserted from Section 3.2(c) of the 

Indenture); and 

(iii) the Initial Bond shall be numbered T-1. 
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EXHIBIT B 

FORM OF CITY CERTIFICATE 

 

[City Letterhead] 

Ms. Rosalyn Davis 

BOKF, NA 

1401 McKinney, Suite 1000 

Houston, Texas 77010 

Ph.: 713.289.5829 

 

 

Re: City of Kyle, Texas Special Assessment Revenue Bonds (Kyle 57 Public 

Improvement District) 

Reference is made to the Indenture of Trust (the “Indenture”) by and between the City of Kyle, 

Texas (the “City”) and BOKF, NA (the “Trustee”), regarding the above-described transaction. In 

accordance with the Indenture, we hereby instruct you as follows: 

[insert instructions] 

This City Certificate, as executed by the City Representative (as defined in the Indenture) below, 

is provided in accordance with and complies with the provisions of the Indenture.  In submitting 

this Certificate, it is certified that the Developer has spent $874,780 in Public Improvements.  The 

Trustee is hereby authorized to rely upon this City Certificate and to take the foregoing action(s).  

By submission of this City Certificate, the City hereby affirms that it remains in compliance with 

the covenants as set forth in the Indenture and all supplements related thereto. 

 

Very truly yours, 

 

 

CITY OF KYLE, TEXAS 

 

 

By:  /s/      

Name:        

Title:        
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CITY OF KYLE, TEXAS, 

SPECIAL ASSESSMENT REVENUE BONDS, SERIES 2022 

(KYLE 57 PUBLIC IMPROVEMENT DISTRICT) 

 

CONTINUING DISCLOSURE AGREEMENT OF THE ISSUER 

This Continuing Disclosure Agreement of the Issuer dated as of June 1, 2022 (this “Disclosure 

Agreement”) is executed and delivered by and between the City of  Kyle, Texas (the “Issuer”), P3Works, 

LLC (the “Administrator”) and RBC Capital Markets, LLC, acting solely in its capacity of dissemination 

agent (the “Dissemination Agent”), with respect to the Issuer’s “Special Assessment Revenue Bonds, 

Series 2022 (Kyle 57 Public Improvement District)” (the “Bonds”).  The Issuer, the Administrator,  and 

the Dissemination Agent covenant and agree as follows: 

SECTION 1. Purpose of the Disclosure Agreement.  This Disclosure Agreement is being 

executed and delivered by the Issuer, the Administrator and the Dissemination Agent for the benefit of 

the Owners (defined below) and beneficial owners of the Bonds.  Unless and until a different filing 

location is designated by the MSRB (defined below) or the SEC (defined below), all filings made by the 

Dissemination Agent pursuant to this Disclosure Agreement shall be filed with the MSRB through 

EMMA (defined below). 

SECTION 2. Definitions.  In addition to the definitions set forth above and in the Indenture 

of Trust dated as of June 1, 2022 (the “Indenture”), which apply to any capitalized term used in this 

Disclosure Agreement, including the Exhibits hereto, unless otherwise defined in this Section, the 

following capitalized terms shall have the following meanings: 

“Administrator” shall mean the Issuer or the person or independent firm designated by 

the City who shall have the responsibility provided in the Service and Assessment Plan, 

the Indenture, or any other agreement or document approved by the City related to the 

duties and responsibility of the administration of the District.   

“Annual Collection Costs” shall have the meaning assigned to such term in the Indenture. 

“Annual Financial Information” shall mean annual financial information as such term is 

used in paragraph (b)(5)(i) of the Rule and specified in Section 4(a) of this Disclosure 

Agreement. 

“Annual Installment(s)” shall have the meaning assigned to such term in the Indenture. 

“Annual Issuer Report” shall mean any Annual Issuer Report provided by the Issuer 

pursuant to, and as described in, Sections 3 and 4 of this Disclosure Agreement. 

“Assessment(s)” shall have the meaning assigned to such term in the Indenture. 

“Bonds” shall mean the City of Kyle, Texas Special Assessment Revenue Bonds, Series 

2022 (Kyle 57 Public Improvement District).  

“Business Day” shall mean any day other than a Saturday, Sunday, legal holiday, or day 

on which banking institutions in the city where the Designated Payment/Transfer Office 
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of the Paying Agent/Registrar is located are required or authorized by law or executive 

order to close. 

“Developer” shall mean Kyle 57 Development, Inc., a Texas corporation, and its 

respective successors and assigns. 

“Disclosure Agreement of the Developer” shall mean the Continuing Disclosure 

Agreement of the Developer dated as of June 1, 2022 executed and delivered by the 

Developer, P3Works, LLC, as Administrator and the Dissemination Agent. 

“Disclosure Representative” shall mean the Director of Finance of the Issuer or the 

designee of either of such officers, or such other officer or employee as the Issuer may 

designate in writing to the Dissemination Agent from time to time. 

“Dissemination Agent” shall mean RBC Capital Markets, LLC, acting solely in its 

capacity of dissemination agent, or any successor Dissemination Agent designated in 

writing by the Issuer and which has filed with the Trustee a written acceptance of such 

designation. 

“District” shall mean Kyle 57 Public Improvement District.  

“EMMA” shall mean the Electronic Municipal Market Access System currently available 

on the internet at http://emma.msrb.org. 

“Financial Obligation” shall mean a (a) debt obligation; (b) derivative instrument entered 

into in connection with, or pledged as security or a source of payment for, an existing or 

planned debt obligation; or (c) guarantee of a debt obligation or any such derivative 

instrument; provided that “financial obligation” shall not include municipal securities as 

to which a final official statement (as defined in the Rule) has been provided to the MSRB 

consistent with the Rule. 

“Financing Agreement” shall mean the “Kyle 57 Public Improvement District Financing 

Agreement” between the City and the Developer, dated as of October 4, 2021, and as 

amended by the letter agreement, effective as of March 1, 2022, between the City and the 

Developer, and as amended by the First Amendment to Kyle 57 Public Improvement 

District Financing Agreement, effective as of May 17, 2022, which provides, in part, for 

the deposit of proceeds from the issuance and sale of the Bonds and the payment of Actual 

Costs of Authorized Improvements within in the District, the issuance of bonds, the 

reimbursement of Actual Costs to the Developer from the proceeds of the Bonds for funds 

advanced by the Developer and used to pay Actual Costs of the Public Improvements and 

other matters related thereto. 

“Fiscal Year” shall mean the Issuer’s fiscal year, currently the 12 month period from 

October 1 through September 30. 

“Listed Events” shall mean any of the events listed in Section 5(a) of this Disclosure 

Agreement. 
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“MSRB” shall mean the Municipal Securities Rulemaking Board or any other entity 

designated or authorized by the SEC to receive reports pursuant to the Rule. 

“Outstanding” shall have the meaning assigned to such term in the Indenture. 

“Owner” shall mean the registered owner of any Bonds. 

“Participating Underwriter” shall mean FMSbonds, Inc. and its successors and assigns. 

“Prepayment” shall mean the payment of all or a portion of an Assessment before the 

final Annual Installment thereof. 

“Redemption Price” shall have the meaning assigned to such term in the Indenture. 

“Rule” shall mean Rule 15c2-12 adopted by the SEC under the Securities Exchange Act 

of 1934, as the same may be amended from time to time. 

“SEC” shall mean the United States Securities and Exchange Commission. 

“Service and Assessment Plan” shall mean the Kyle 57 Public Improvement District 

Service and Assessment Plan approved by the City Council on June 7, 2022, as same may 

be further amended, updated, supplemented or otherwise modified from time to time. 

“Trust Estate” shall have the meaning assigned to such term in the Indenture. 

“Trustee” shall mean BOKF, NA, Houston, Texas, a national banking association duly 

organized and validly existing under the laws of the United States of America, acting 

solely in its capacity as trustee, or any successor trustee pursuant to the Indenture. 

SECTION 3. Provision of Annual Issuer Reports. 

(a) The Issuer shall cause and hereby directs the Dissemination Agent to provide or cause to 

be provided to the MSRB, in the electronic or other form required by the MSRB, commencing with the 

Fiscal Year ending September 30, 2022, an Annual Issuer Report provided to the Dissemination Agent 

which is consistent with the requirements of and within the time periods specified in Section 4 of this 

Disclosure Agreement; provided that the audited financial statements of the Issuer, if prepared and when 

available, may be submitted separately from the Annual Issuer Report, and later than the date required 

in this paragraph for the filing of the Annual Issuer Report, if audited financial statements are not 

available by that date; provided, however, if the audited financial statements are not complete within 

such period, then the Issuer shall provide unaudited financial statements within such period. In each case, 

the Annual Issuer Report may be submitted as a single document or as separate documents comprising 

a package and may include by reference other information as provided in Section 4 of this Disclosure 

Agreement.  If the Issuer’s Fiscal Year changes, it shall file notice of such change (and of the date of the 

new Fiscal Year) with the MSRB prior to the next date by which the Issuer otherwise would be required 

to provide the Annual Issuer Report pursuant to this paragraph. All documents provided to the MSRB 

shall be accompanied by identifying information as prescribed by the MSRB. 
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Not later than ten (10) days prior to the date specified in Section 4 of this Disclosure Agreement 

for providing the Annual Issuer Report to the MSRB, the Issuer shall provide the Annual Issuer Report 

to the Dissemination Agent. The Dissemination Agent shall provide such Annual Issuer Report to the 

MSRB not later than ten (10) days from receipt of such Annual Issuer Report from the Issuer.    

If by the fifth (5th) day before the filing date required under Section 4 of this Disclosure 

Agreement, the Dissemination Agent has not received a copy of the Annual Issuer Report, the 

Dissemination Agent shall contact the Disclosure Representative by telephone and in writing (which 

may be by e-mail) to remind the Issuer of its undertaking to provide the applicable Annual Issuer Report 

pursuant to this subsection (a).  Upon such reminder, the Disclosure Representative shall either (i) 

provide the Dissemination Agent with an electronic copy of the Annual Issuer Report no later than two 

(2) Business Days prior to the filing date required under Section 4 of this Disclosure Agreement; or (ii) 

instruct the Dissemination Agent in writing that the Issuer will not be able to provide the Annual Issuer 

Report within the time required under this Disclosure Agreement, state the date by which the Annual 

Issuer Report for such year will be provided and instruct the Dissemination Agent to immediately send 

a notice to the MSRB in substantially the form attached as Exhibit A; provided, however, that in the 

event the Disclosure Representative is required to act under either (i) or (ii) described above, the 

Dissemination Agent still must file the Annual Issuer Report or the notice of failure to file, as applicable, 

to the MSRB, no later than six months after the end of each Fiscal Year; provided further, however, that 

in the event the Disclosure Representative fails to act under either (i) or (ii) described above, the 

Dissemination Agent shall file a notice of failure to file no later than on the last Business Day of the six 

month period after the end of the Fiscal Year.  

(b) The Issuer shall or shall cause the Dissemination Agent to: 

(i) determine the filing address or other filing location of the MSRB each year prior 

to filing the Annual Issuer Report on the date required in subsection (a); 

(ii) file the Annual Issuer Report containing or incorporating by reference the 

information set forth in Section 4 hereof; and 

(iii) if the Issuer has provided the Dissemination Agent with the completed Annual 

Issuer Report and the Dissemination Agent has filed such Annual Issuer Report with the MSRB, 

then the Dissemination Agent shall file a report with the Issuer certifying that the Annual Issuer 

Report has been provided pursuant to this Disclosure Agreement, stating the date it was provided 

and that it was filed with the MSRB. 

SECTION 4. Content and Timing of Annual Issuer Reports.  The Annual Issuer Report for 

the Bonds shall contain or incorporate by reference, and the Issuer agrees to provide or cause to be 

provided to the Dissemination Agent, the following: 

(a) Within six (6) months after the end of each Fiscal Year the Annual Financial Information 

of the Issuer (any or all of which may be unaudited) being:  

(i) Tables setting forth the following information, as of the end of such Fiscal Year: 
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(A) For the Bonds, the maturity date or dates, the interest rate or rates, the 

original aggregate principal amount, the principal amount remaining Outstanding 

and the interest amount remaining Outstanding;  

(B) The amounts in the funds and accounts securing the Bonds; and 

(C) The assets and liabilities of the Trust Estate. 

(ii) The principal and interest paid on the Bonds during such Fiscal Year and the 

minimum scheduled principal and interest required to be paid on the Bonds in the next Fiscal 

Year. 

(iii) Any changes to the land use designation for the property in the District from the 

purposes identified in the Service and Assessment Plan. 

(iv) Updates to the information in the Service and Assessment Plan as most recently 

amended or supplemented (a “SAP Update”), including any changes to the methodology for 

levying the Assessments in the District.  

(v) The aggregate taxable assessed valuation for parcels or lots within the District 

based on the most recent certified tax roll available to the Issuer.  

(vi) With respect to single-family residential lots, until building permits have been 

issued for parcels or lots representing, in the aggregate, ninety-five percent (95%) of the total 

Assessments levied within the District, the Annual Financial Information (in the SAP Update or 

otherwise) shall include the following:  

(A) the number of new homes completed in the District during such Fiscal 

Year; and 

(B) the aggregate number of new homes completed within the District since 

filing the initial Annual Issuer Report for the Fiscal Year ended September 30, 2021. 

(vii) Listing of any property or property owners in the District representing more than 

five percent (5%) of the levy of Assessments, the amount of the levy of Assessments against such 

landowners, and the percentage of such Assessments relative to the entire levy of Assessments 

within the District, all as of the [_______] billing date for the Fiscal Year. 

(viii) Collection and delinquency history of the Assessments within the District for the 

past five Fiscal Years, in substantially the following format: 

Collection and Delinquent History of Assessments 

Collected in 

Fiscal Year 

Ending 9/30 

 

Assessment 

Billed 

 

Parcels 

Levied 

Delinquent  

Amount  

as of 2/1 

Delinquent 

Percentage 

as of 2/1 

Delinquent  

Amount  

as of 9/1 

Delinquent 

Percentage 

as of 9/1 

Total 

Assessments 

Collected(1) 

20__        

20__        
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20__        

20__        

20__       $ 

(1) Collected as of _________, 20__. Includes $___________ attributable to Prepayments 

(ix) For each calendar year, if the total amount of Annual Installments that are 

delinquent as of September 1 in such calendar year is equal to or greater than ten (10%) of the 

total amount of Annual Installments due in such calendar year, a list of parcel numbers for which 

the Annual Installments are delinquent. 

(x) Total amount of Prepayments collected, as of the February 15 of the calendar year 

immediately succeeding such Fiscal Year, in each case with respect to the most recent billing 

period (generally, [_____] of the preceding calendar year through January 31 of the current 

calendar year). 

(xi) The amount of delinquent Assessments by Fiscal Year:  

(A)  which are subject to institution of foreclosure proceedings (but as to which 

such proceedings have not been instituted);  

(B)  for which foreclosure proceedings have been instituted but have not been 

concluded;  

(C)  which have been reduced to judgment but not collected;  

(D)  which have been reduced to judgment and collected; and  

(E)  the result of any foreclosure sales of assessed property within the District 

if the assessed property sold at a foreclosure sale represents more than five percent (5%) 

of the total amount of Assessments. 

(xii) A description of any amendment to this Disclosure Agreement and a copy of any 

restatements to the Issuer’s audited financial statements during such Fiscal Year. 

(b) If not provided with the financial information provided under subsection 4(a) above, if 

prepared and when available, the audited financial statements of the Issuer for the most recently ended 

Fiscal Year, prepared in accordance with generally accepted accounting principles applicable from time 

to time to the Issuer.  If such audited financial statements are not complete within the time period 

specified in subsection 4(a) above, then the Issuer shall provide unaudited financial statements within 

such period and shall provide audited financial statements for the applicable Fiscal Year when and if the 

audit report on such statements becomes available. 

See Exhibit B hereto for a form for submitting the information set forth in the preceding 

paragraphs. The Issuer has designated P3Works, LLC as the Administrator. The Administrator, and if 

no Administrator is designated, Issuer’s staff, shall prepare the Annual Financial Information. In all 

cases, the Issuer shall have the sole responsibility for the content, design and other elements comprising 

substantive contents of the Annual Issuer Reports under this Section 4. 
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Any or all of the items listed above may be included by specific reference to other documents, 

including disclosure documents of debt issues of the Issuer, which have been submitted to and are 

publicly accessible from the MSRB.  If the document included by reference is a final offering document, 

it must be available from the MSRB.  The Issuer shall clearly identify each such other document so 

included by reference. 

SECTION 5. Reporting of Significant Events. 

(a) Pursuant to the provisions of this Section 5, each of the following is a Listed Event with 

respect to the Bonds: 

1. Principal and interest payment delinquencies. 

2. Non-payment related defaults, if material. 

3. Unscheduled draws on debt service reserves reflecting financial difficulties. 

4. Unscheduled draws on credit enhancements reflecting financial difficulties. 

5. Substitution of credit or liquidity providers, or their failure to perform. 

6. Adverse tax opinions, the issuance by the IRS of proposed or final determinations 

of taxability, Notices of Proposed Issue (IRS Form 5701-TEB) or other material notices or 

determinations with respect to the tax status of the Bonds, or other material events affecting the tax status 

of the Bonds. 

7. Modifications to rights of Owners, if material. 

8. Bond calls, if material, and tender offers. 

9. Defeasances. 

10. Release, substitution, or sale of property securing repayment of the bonds, if 

material. 

11. Rating changes. 

12. Bankruptcy, insolvency, receivership or similar event of the Issuer. 

13. The consummation of a merger, consolidation, or acquisition of the Issuer, or the 

sale of all or substantially all of the assets of the Issuer, other than in the ordinary course of business, the 

entry into a definitive agreement to undertake such an action or the termination of a definitive agreement 

relating to any such actions, other than pursuant to its terms, if material. 

14. Appointment of a successor or additional trustee under the Indenture or the change 

of name of a trustee, if material. 
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15. Incurrence of a Financial Obligation of the Issuer, if material, or agreement to 

covenants, events of default, remedies, priority rights, or other similar terms of a Financial Obligation 

of the Issuer, any of which affect security holders, if material. 

16. Default, event of acceleration, termination event, modification of terms, or other 

similar events under the terms of a Financial Obligation of the Issuer, any of which reflect financial 

difficulties. 

The Issuer does not intend for any sale by the Developer of real property within the District in 

the ordinary course of the Developer’s business to be considered a significant event for the purposes of 

number 10 above. 

Any event described in number 12 above is considered to occur when any of the following occur: 

the appointment of a receiver, fiscal agent, or similar officer for the Issuer in a proceeding under the 

United States Bankruptcy Code or in any other proceeding under state or federal law in which a court or 

governmental authority has assumed jurisdiction over substantially all of the assets or business of the 

Issuer, or if such jurisdiction has been assumed by leaving the existing governing body and officials or 

officers in possession but subject to the supervision and orders of a court or governmental authority, or 

the entry of an order confirming a plan of reorganization, arrangement, or liquidation by a court or 

governmental authority having supervision or jurisdiction over substantially all of the assets or business 

of the Issuer. 

The Issuer intends the words used in numbers 15 and 16 above and the definition of Financial 

Obligation to have the same meanings as when they are used in the Rule, as evidenced by SEC Release 

No. 34-83885, dated August 20, 2018. 

Upon the occurrence of a Listed Event, the Issuer shall promptly notify the Dissemination Agent 

in writing and the Issuer shall direct the Dissemination Agent to file a notice of such occurrence with the 

MSRB.  The Dissemination Agent shall file such notice no later than the Business Day immediately 

following the day on which it receives written notice of such occurrence from the Issuer. Any such notice 

is required to be filed within ten (10) Business Days of the occurrence of such Listed Event.   

Any notice under the preceding paragraphs shall be accompanied with the text of the disclosure 

that the Issuer desires to make, the written authorization of the Issuer for the Dissemination Agent to 

disseminate such information as provided herein, and the date the Issuer desires for the Dissemination 

Agent to disseminate the information (which date shall not be more than ten (10) Business Days after 

the occurrence of the Listed Event or failure to file).  

In all cases, the Issuer shall have the sole responsibility for the content, design and other elements 

comprising substantive contents of all disclosures made under this Section 5. In addition, the Issuer shall 

have the sole responsibility to ensure that any notice required to be filed under this Section 5 is filed 

within ten (10) Business Days of the occurrence of the Listed Event. 

(b) The Dissemination Agent shall, promptly, and not more than five (5) Business Days after 

obtaining actual knowledge of the occurrence of any Listed Event with respect to the Bonds, notify the 

Disclosure Representative in writing of such Listed Event.  The Dissemination Agent shall not be 

required to file a notice of the occurrence of such Listed Event with the MSRB unless and until it receives 

written instructions from the Disclosure Representative to do so.  If the Dissemination Agent has been 
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instructed by the Disclosure Representative on behalf of the Issuer to report the occurrence of a Listed 

Event under this subsection (b), the Dissemination Agent shall file a notice of such occurrence with the 

MSRB no later than the Business Day immediately following the day on which it receives written 

instructions from the Issuer. It is agreed and understood that the duty to make or cause to be made the 

disclosures herein is that of the Issuer and not that of the Trustee or the Dissemination Agent.  It is agreed 

and understood that the Dissemination Agent has agreed to give the foregoing notice to the Issuer as an 

accommodation to assist it in monitoring the occurrence of such event, but is under no obligation to 

investigate whether any such event has occurred.  As used above, “actual knowledge” means the actual 

fact or statement of knowing, without a duty to make any investigation with respect thereto.  In no event 

shall the Dissemination Agent be liable in damages or in tort to the Issuer, the Participating Underwriter, 

the Trustee, or any Owner or beneficial owner of any interests in the Bonds as a result of its failure to 

give the foregoing notice or to give such notice in a timely fashion. 

(c) If in response to a notice from the Dissemination Agent under subsection (b), the Issuer 

determines that the Listed Event under number 2, 7, 8 (as to bond calls only), 10, 13, 14 or 15 of 

subparagraph (a) above is not material under applicable federal securities laws, the Issuer shall promptly, 

but in no case more than five (5) Business Days after occurrence of the event, notify the Dissemination 

Agent and the Trustee (if the Dissemination Agent is not the Trustee) in writing and instruct the 

Dissemination Agent not to report the occurrence pursuant to subsection (b). 

SECTION 6. Termination of Reporting Obligations.  The obligations of the Issuer, the 

Administrator and the Dissemination Agent under this Disclosure Agreement shall terminate upon the 

legal defeasance, prior redemption or payment in full of all of the Bonds, when the Issuer is no longer 

an obligated person with respect to the Bonds, or upon delivery by the Disclosure Representative to the 

Dissemination Agent of an opinion of nationally recognized bond counsel to the effect that continuing 

disclosure is no longer required.  So long as any of the Bonds remain Outstanding, the Dissemination 

Agent may assume that the Issuer is an obligated person with respect to the Bonds until it receives written 

notice from the Disclosure Representative stating that the Issuer is no longer an obligated person with 

respect to the Bonds, and the Dissemination Agent may conclusively rely upon such written notice with 

no duty to make investigation or inquiry into any statements contained or matters referred to in such 

written notice.  If such termination occurs prior to the final maturity of the Bonds, the Issuer shall give 

notice of such termination in the same manner as for a Listed Event with respect to the Bonds under 

Section 5(a). 

SECTION 7. Dissemination Agent.  The Issuer may, from time to time, appoint or engage 

a Dissemination Agent or successor Dissemination Agent to assist it in carrying out its obligations under 

this Disclosure Agreement, and may discharge such Dissemination Agent, with or without appointing a 

successor Dissemination Agent.  If at any time there is not any other designated Dissemination Agent, 

the Issuer shall be the Dissemination Agent.  The initial Dissemination Agent appointed hereunder shall 

be RBC Capital Markets, LLC. The Issuer will give prompt written notice to the Developer, or any other 

party responsible for providing quarterly information pursuant to the Disclosure Agreement of 

Developer, of any change in the identity of the Dissemination Agent under the Disclosure Agreement of 

Developer. 

SECTION 8. Amendment; Waiver.  Notwithstanding any other provisions of this 

Disclosure Agreement, the Issuer and the Dissemination Agent may amend this Disclosure Agreement 

(and the Dissemination Agent shall not unreasonably withhold its consent to any amendment so 
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requested by the Issuer), and any provision of this Disclosure Agreement may be waived, provided that 

the following conditions are satisfied: 

(a) If the amendment or waiver relates to the provisions of Sections 3(a), 4, or 5(a), it may 

only be made in connection with a change in circumstances that arises from a change in legal 

requirements, change in law, or change in the identity, nature or status of an obligated person with respect 

to the Bonds, or the type of business conducted; 

(b) The undertaking, as amended or taking into account such waiver, would, in the opinion 

of nationally recognized bond counsel, have complied with the requirements of the Rule at the time of 

the delivery of the Bonds, after taking into account any amendments or interpretations of the Rule, as 

well as any change in circumstances; and 

(c) The amendment or waiver either (i) is approved by the Owners of the Bonds in the same 

manner as provided in the Indenture for amendments to the Indenture with the consent of Owners, or 

(ii) does not, in the opinion of nationally recognized bond counsel, materially impair the interests of the 

Owners or beneficial owners of the Bonds. 

In the event of any amendment or waiver of a provision of this Disclosure Agreement, the Issuer 

shall describe such amendment in the next related Annual Issuer Report, and shall include, as applicable, 

a narrative explanation of the reason for the amendment or waiver and its impact on the type (or in the 

case of a change of accounting principles, on the presentation) of financial information or operating data 

being presented by the Issuer.  In addition, if the amendment relates to the accounting principles to be 

followed in preparing financial statements, (i) notice of such change shall be given in the same manner 

as for a Listed Event under Section 5(a), and (ii) the Annual Issuer Report for the year in which the 

change is made should present a comparison (in narrative form and also, if feasible, in quantitative form) 

between the financial statements as prepared on the basis of the new accounting principles and those 

prepared on the basis of the former accounting principles.  No amendment which adversely affects the 

Dissemination Agent may be made without its prior written consent (which consent will not be 

unreasonably withheld or delayed). 

SECTION 9. Additional Information.  Nothing in this Disclosure Agreement shall be 

deemed to prevent the Issuer from disseminating any other information, using the means of 

dissemination set forth in this Disclosure Agreement or any other means of communication, or including 

any other information in any Annual Issuer Report or notice of occurrence of a Listed Event, in addition 

to that which is required by this Disclosure Agreement.  If the Issuer chooses to include any information 

in any Annual Issuer Report or notice of occurrence of a Listed Event in addition to that which is 

specifically required by this Disclosure Agreement, the Issuer shall have no obligation under this 

Disclosure Agreement to update such information or include it in any future Annual Issuer Report or 

notice of occurrence of a Listed Event. 

SECTION 10. Default.   In the event of a failure of the Issuer to comply with any provision 

of this Disclosure Agreement, the Dissemination Agent or any Owner or beneficial owner of the Bonds 

may, and the Trustee (at the request of any Participating Underwriter or the Owners of at least twenty-

five percent (25%) aggregate principal amount of Outstanding Bonds and upon being indemnified to its 

satisfaction) shall, take such actions as may be necessary and appropriate to cause the Issuer to comply 

with its obligations under this Disclosure Agreement.  A default under this Disclosure Agreement shall 
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not be deemed an Event of Default under the Indenture with respect to the Bonds, and the sole remedy 

under this Disclosure Agreement in the event of any failure of the Issuer to comply with this Disclosure 

Agreement shall be an action for mandamus or specific performance.  A default under this Disclosure 

Agreement by the Issuer shall not be deemed a default under the Disclosure Agreement of Developer by 

the Developer, and a default under the Disclosure Agreement of Developer by the Developer shall not 

be deemed a default under this Disclosure Agreement by the Issuer. 

 

SECTION 11. Duties, Immunities and Liabilities of Dissemination Agent and Administrator.   

(a) The Dissemination Agent shall not be responsible in any manner for the content of any 

notice or report (including without limitations the Annual Issuer Report) prepared by the Issuer pursuant 

to this Disclosure Agreement.  The Dissemination Agent shall have only such duties as are specifically 

set forth in this Disclosure Agreement, and no implied covenants shall be read into this Disclosure 

Agreement with respect to the Dissemination Agent. To the extent permitted by law, the Issuer agrees 

to hold harmless the Dissemination Agent, its officers, directors, employees and agents, but only with 

funds to be provided by the Developer or from Annual Collection Costs collected from the property 

owners in the District, against any loss, expense and liabilities which it may incur arising out of or in the 

exercise or performance of its powers and duties hereunder, including the costs and expenses (including 

attorneys’ fees) of defending against any claim of liability, but excluding liabilities due to the 

Dissemination Agent’s negligence or willful misconduct; provided, however, that nothing herein shall 

be construed to require the Issuer to indemnify the Dissemination Agent for losses, expenses or liabilities 

arising from information provided to the Dissemination Agent by the Developer or the failure of the 

Developer to provide information to the Dissemination Agent as and when required under the Disclosure 

Agreement of Developer. The obligations of the Issuer under this Section shall survive resignation or 

removal of the Dissemination Agent and payment in full of the Bonds.  Nothing in this Disclosure 

Agreement shall be construed to mean or to imply that the Dissemination Agent is an “obligated person” 

under the Rule. The Dissemination Agent shall not be responsible for the Issuer’s failure to submit a 

complete Annual Issuer Report to the MSRB. The Dissemination Agent is not acting in a fiduciary 

capacity in connection with the performance of its respective obligations hereunder.  The fact that the 

Dissemination Agent may have a banking or other business relationship with the Issuer or any person 

with whom the Issuer contracts in connection with the transaction described in the Indenture, apart from 

the relationship created by the Indenture or this Disclosure Agreement, shall not be construed to mean 

that the Dissemination Agent has actual knowledge of any event described in Section 5 above, except as 

may be provided by written notice to the Dissemination Agent pursuant to this Disclosure Agreement.     

The Dissemination Agent may, from time to time, consult with legal counsel of its own choosing 

in the event of any disagreement or controversy, or question or doubt as to the construction of any of the 

provisions hereof or their respective duties hereunder, and the Dissemination Agent shall not incur any 

liability and shall be fully protected in acting in good faith upon the advice of such legal counsel. 

(b) Except as otherwise provided herein, the Administrator shall not have any duty with 

respect to the content of any disclosures made pursuant to the terms hereof.  The Administrator shall 

have only such duties as are specifically set forth in this Disclosure Agreement, and no implied covenants 

shall be read into this Disclosure Agreement with respect to the Administrator.  To the extent permitted 

by law, the Issuer agrees to hold harmless the Administrator, its officers, directors, employees and agents, 

Item # 31



 

 

 12 

 
4895-8267-1138, v. 1 
4155-4902-7633.4 

 

but only with funds to be provided by the Developer or from Annual Collection Costs collected from the 

property owners in the District, against any loss, expense and liabilities which it may incur arising out 

of or in the exercise or performance of its powers and duties hereunder, including the costs and expenses 

(including reasonable attorneys’ fees) of defending against any claim of liability, but excluding liabilities 

due to the Administrator’s negligence or willful misconduct; provided, however, that nothing herein 

shall be construed to require the Issuer to indemnify the Administrator for losses, expenses or liabilities 

arising from information provided to the Administrator by third parties, or the failure of any third party 

to provide information to the Administrator as and when required under this Disclosure Agreement, or 

the failure of the Developer to provide information to the Administrator as and when required under the 

Disclosure Agreement of Developer.  The obligations of the Issuer under this Section shall survive 

resignation or removal of the Administrator and payment in full of the Bonds.  Nothing in this Disclosure 

Agreement shall be construed to mean or to imply that the Administrator is an “obligated person” under 

the Rule. The Administrator is not acting in a fiduciary capacity in connection with the performance of 

its respective obligations hereunder.  The Administrator shall not in any event incur any liability with 

respect to (i) any action taken or omitted to be taken in good faith upon advice of legal counsel given 

with respect to any question relating to duties and responsibilities of the Administrator hereunder, or (ii) 

any action taken or omitted to be taken in reliance upon any document delivered to the Administrator 

and believed to be genuine and to have been signed or presented by the proper party or parties. 

The Administrator may, from time to time, consult with legal counsel of its own choosing in the 

event of any disagreement or controversy, or question or doubt as to the construction of any of the 

provisions hereof or their respective duties hereunder, and the Administrator shall not incur any liability 

and shall be fully protected in acting in good faith upon the advice of such legal counsel. 

(c) UNDER NO CIRCUMSTANCES SHALL THE DISSEMINATION AGENT, THE 

ADMINISTRATOR, OR THE ISSUER BE LIABLE TO THE OWNER OR BENEFICIAL OWNER 

OF ANY BOND OR ANY OTHER PERSON, IN CONTRACT OR TORT, FOR DAMAGES 

RESULTING IN WHOLE OR IN PART FROM ANY BREACH BY THE ISSUER, THE 

ADMINISTRATOR, OR THE DISSEMINATION AGENT, RESPECTIVELY, WHETHER 

NEGLIGENT OR WITHOUT FAULT ON ITS PART, OF ANY COVENANT SPECIFIED IN THIS 

DISCLOSURE AGREEMENT, BUT EVERY RIGHT AND REMEDY OF ANY SUCH PERSON, IN 

CONTRACT OR TORT, FOR OR ON ACCOUNT OF ANY SUCH BREACH SHALL BE LIMITED 

TO AN ACTION FOR MANDAMUS OR SPECIFIC PERFORMANCE.  THE DISSEMINATION 

AGENT AND THE ADMINISTRATOR ARE UNDER NO OBLIGATION NOR ARE THEY 

REQUIRED TO BRING SUCH AN ACTION. 

SECTION 12. Assessment Timeline.  The basic expected timeline for the collection of 

Assessments and the anticipated procedures for pursuing the collection of delinquent Assessments is set 

forth in Exhibit C which is intended to illustrate the general procedures expected to be followed in 

enforcing the payment of delinquent Assessments. Failure to adhere to such expected timeline shall not 

constitute a default by the Issuer under this Disclosure Agreement, the Indenture, the Bonds or any other 

document related to the Bonds.  

SECTION 13. No Personal Liability.  No covenant, stipulation, obligation or agreement of 

the Issuer, the Administrator, or Dissemination Agent contained in this Disclosure Agreement shall be 

deemed to be a covenant, stipulation, obligation or agreement of any present or future council members, 
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officer, agent or employee of the Issuer, the Administrator, or Dissemination Agent in other than that 

person’s official capacity. 

SECTION 14. Severability.  In case any section or provision of this Disclosure Agreement, 

or any covenant, stipulation, obligation, agreement, act or action, or part thereof made, assumed, entered 

into, or taken thereunder or any application thereof, is for any reasons held to be illegal or invalid, such 

illegality or invalidity shall not affect the remainder thereof or any other section or provision thereof or 

any other covenant, stipulation, obligation, agreement, act or action, or part thereof made, assumed, 

entered into, or taken thereunder (except to the extent that such remainder or section or provision or 

other covenant, stipulation, obligation, agreement, act or action, or part thereof is wholly dependent for 

its operation on the provision determined to be invalid), which shall be construed and enforced as if such 

illegal or invalid portion were not contained therein, nor shall such illegality or invalidity of any 

application thereof affect any legal and valid application thereof, and each such section, provision, 

covenant, stipulation, obligation, agreement, act or action, or part thereof shall be deemed to be effective, 

operative, made, entered into or taken in the manner and to the full extent permitted by law. 

SECTION 15. Sovereign Immunity.  The Dissemination Agent and the Administrator agree 

that nothing in this Disclosure Agreement shall constitute or be construed as a waiver of the Issuer’s 

sovereign or governmental immunities regarding liability or suit. 

SECTION 16. Beneficiaries.  This Disclosure Agreement shall inure solely to the benefit of 

the Issuer, the Administrator, the Dissemination Agent, the Participating Underwriter, and the Owners 

and the beneficial owners from time to time of the Bonds, and shall create no rights in any other person 

or entity.  Nothing in this Disclosure Agreement is intended or shall act to disclaim, waive or otherwise 

limit the duties of the Issuer under federal and state securities laws. 

SECTION 17. Dissemination Agent and Administrator Compensation.   The fees and 

expenses incurred by the Dissemination Agent and the Administrator for their respective services 

rendered in accordance with this Disclosure Agreement constitute Annual Collection Costs and will be 

included in the Annual Installments as provided in the annual updates to the Service and Assessment 

Plan.  The Issuer shall pay or reimburse the Dissemination Agent and the Administrator, but only with 

funds to be provided from the Annual Collection Costs component of the Annual Installments collected 

from the property owners in the District, for the fees and expenses for their respective services rendered 

in accordance with this Disclosure Agreement. 

SECTION 18. Anti-Boycott Verification. To the extent this Disclosure Agreement 

constitutes a contract for goods or services for which a written verification is required under Section 

2271.002, Texas Government Code, the Dissemination Agent and the Administrator, each respectively, 

hereby verifies that it and its parent company, wholly- or majority-owned subsidiaries, and other 

affiliates, if any, do not boycott Israel and will not boycott Israel during the term of this Disclosure 

Agreement.  The foregoing verification is made solely to enable the Issuer to comply with such 

Section and to the extent such Section does not contravene applicable Federal or Texas law.  As used in 

the foregoing verification, ‘boycott Israel’ means refusing to deal with, terminating business activities 

with, or otherwise taking any action that is intended to penalize, inflict economic harm on, or limit 

commercial relations specifically with Israel, or with a person or entity doing business in Israel or in an 

Israeli-controlled territory, but does not include an action made for ordinary business purposes.  
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SECTION 19. Iran, Sudan and Foreign Terrorist Organizations.  The Dissemination Agent and 

the Administrator, each respectively, represents that neither it nor any of its parent company, wholly- or 

majority-owned subsidiaries, and other affiliates is a company identified on a list prepared and 

maintained by the Texas Comptroller of Public Accounts under Section 2252.153 or Section 2270.0201, 

Texas Government Code, and posted on any of the following pages of such officer’s internet website:  

https://comptroller.texas.gov/purchasing/docs/sudan-list.pdf, 

https://comptroller.texas.gov/purchasing/docs/iran-list.pdf, or 

https://comptroller.texas.gov/purchasing/docs/fto-list.pdf. 

The foregoing representation is made solely to enable the Issuer to comply with Section 

2252.152, Texas Government Code, and to the extent such Section does not contravene applicable 

Federal law and excludes the Dissemination Agent and the Administrator, each respectively, and each 

of its parent company, wholly- or majority-owned subsidiaries, and other affiliates, if any, that the United 

States government has affirmatively declared to be excluded from its federal sanctions regime relating 

to Sudan or Iran or any federal sanctions regime relating to a foreign terrorist organization. 

SECTION 20. No Discrimination Against Fossil-Fuel Companies.  To the extent this Disclosure 

Agreement constitutes a contract for goods or services for which a written verification is required under 

Section 2274.002 (as added by Senate Bill 13 in the 87th Texas Legislature, Regular Session), Texas 

Government Code, as amended, the Dissemination Agent and the Administrator, each respectively, 

hereby verifies that it and its parent company, wholly- or majority-owned subsidiaries, and other 

affiliates, if any, do not boycott energy companies and will not boycott energy companies during the 

term of this Disclosure Agreement. The foregoing verification is made solely to enable the Issuer to 

comply with such Section and to the extent such Section does not contravene applicable Federal or Texas 

law. As used in the foregoing verification, “boycott energy companies” shall mean, without an ordinary 

business purpose, refusing to deal with, terminating business activities with, or otherwise taking any 

action that is intended to penalize, inflict economic harm on, or limit commercial relations with a 

company because the company (A) engages in the exploration, production, utilization, transportation, 

sale, or manufacturing of fossil fuel-based energy and does not commit or pledge to meet environmental 

standards beyond applicable Federal or Texas law; or (B) does business with a company described by 

(A) above. 

SECTION 21. No Discrimination Against Firearm Entities and Firearm Trade Associations. To 

the extent this Disclosure Agreement constitutes a contract for goods or services for which a written 

verification is required under Section 2274.002 (as added by Senate Bill 19 in the 87th Texas Legislature, 

Regular Session), Texas Government Code, as amended, the Dissemination Agent and the 

Administrator, each respectively, hereby verifies that it and its parent company, wholly- or majority-

owned subsidiaries, and other affiliates, if any, do not have a practice, policy, guidance, or directive that 

discriminates against a firearm entity or firearm trade association and will not discriminate against a 

firearm entity or firearm trade association during the term of this Disclosure Agreement. The foregoing 

verification is made solely to enable the Issuer to comply with such Section and to the extent such Section 

does not contravene applicable Federal or Texas law. As used in the foregoing verification, (a) 

‘discriminate against a firearm entity or firearm trade association’ (A) means, with respect to the firearm 

entity or firearm trade association, to (i) refuse to engage in the trade of any goods or services with the 

firearm entity or firearm trade association based solely on its status as a firearm entity or firearm trade 

association, (ii) refrain from continuing an existing business relationship with the firearm entity or 
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firearm trade association based solely on its status as a firearm entity or firearm trade association, or 

(iii) terminate an existing business relationship with the firearm entity or firearm trade association based 

solely on its status as a firearm entity or firearm trade association and (B) does not include (i) the 

established policies of a merchant, retail seller, or platform that restrict or prohibit the listing or selling 

of ammunition, firearms, or firearm accessories and (ii) a company’s refusal to engage in the trade of 

any goods or services, decision to refrain from continuing an existing business relationship, or decision 

to terminate an existing business relationship (aa) to comply with federal, state, or local law, policy, or 

regulations or a directive by a regulatory agency or (bb) for any traditional business reason that is specific 

to the customer or potential customer and not based solely on an entity’s or association’s status as a 

firearm entity or firearm trade association.  As used in the foregoing verification, (b) ‘firearm entity’ 

means a manufacturer, distributor, wholesaler, supplier, or retailer of firearms (i.e., weapons that expel 

projectiles by the action of explosive or expanding gases), firearm accessories (i.e., devices specifically 

designed or adapted to enable an individual to wear, carry, store, or mount a firearm on the individual or 

on a conveyance and items used in conjunction with or mounted on a firearm that are not essential to the 

basic function of the firearm, including detachable firearm magazines), or ammunition (i.e., a loaded 

cartridge case, primer, bullet, or propellant powder with or without a projectile) or a sport shooting range 

(as defined by Section 250.001, Texas Local Government Code), and (c) ‘firearm trade association’ 

means a person, corporation, unincorporated association, federation, business league, or business 

organization that (i) is not organized or operated for profit (and none of the net earnings of which insures 

to the benefit of any private shareholder or individual), (ii) has two or more firearm entities as members, 

and (iii)  is exempt from federal income taxation under Section 501(a), Internal Revenue Code of 1986, 

as an organization described by Section 501(c) of that code. 

SECTION 22. Affiliate.  As used in Sections 18 through 21, the Dissemination Agent and 

Administrator, each respectively, understands ‘affiliate’ to mean an entity that controls, is controlled by, 

or is under common control with the Dissemination Agent or the Administrator within the meaning of 

SEC Rule 405, 17.C.F.R. § 230.405, and exists to make a profit.    

SECTION 23. Disclosure of Interested Parties. Pursuant to Section 2252.908(c)(4), Texas 

Government Code, as amended, the Dissemination Agent hereby certifies it is a publicly traded business 

entity and is not required to file a Certificate of Interested Parties Form 1295 related to this Disclosure 

Agreement. 

SECTION 24. Governing Law.  This Disclosure Agreement shall be governed by the laws 

of the State of Texas. 

SECTION 25. This Disclosure Agreement may be executed in several counterparts, each of 

which shall be an original and all of which shall constitute but one and the same instrument. The Issuer, 

the Administrator and the Dissemination Agent agree that electronic signatures to this Disclosure 

Agreement may be regarded as original signatures. 

 

[Signature pages follow]
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By:  

 City Manager 
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RBC Capital Markets, LLC 

(as Dissemination Agent) 

 

 

By:  

 Authorized Officer 
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 P3WORKS, LLC  

(as Administrator) 

 

 

 

By:  _____________________________ 

              Authorized Officer 
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EXHIBIT A 

NOTICE TO MSRB OF FAILURE TO FILE 

ANNUAL ISSUER REPORT 

 

Name of Issuer: City of Kyle, Texas 

Name of Bond Issue: Special Assessment Revenue Bonds, Series 2022 

(Kyle 57 Public Improvement District)(the “Bonds”) 

CUSIP Nos.:  [insert CUSIP Numbers] 

Date of Delivery: ______________, 20__ 

 

NOTICE IS HEREBY GIVEN that the City of Kyle, Texas (the “Issuer”), has not provided 

[an Annual Issuer Report][annual audited financial statements] with respect to the above-named 

bonds as required by the Continuing Disclosure Agreement of Issuer dated as of June 1, 2022, 

between the Issuer, P3Works, LLC, as “Administrator”  and RBC Capital Markets, LLC, as 

“Dissemination Agent.”  The Issuer anticipates that [the Annual Issuer Report][annual audited 

financial statements] will be filed by ________________. 

Dated: _________________ 

RBC CAPITAL MARKETS, LLC 

on behalf of the City of Kyle, Texas 

(as Dissemination Agent) 

 

By:  

  

Title:  

 

 

 

cc:  City of Kyle, Texas 
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EXHIBIT B 

CITY OF KYLE, TEXAS, 

SPECIAL ASSESSMENT REVENUE BONDS, SERIES 2022 

(KYLE 57 PUBLIC IMPROVEMENT DISTRICT) 

 

ANNUAL ISSUER REPORT* 

 

 

Delivery Date:  __________, 20__ 

 

CUSIP Nos.:            [insert CUSIP Numbers] 

 

DISSEMINATION AGENT 

Name:   RBC Capital Markets, LLC 

Address:  ______________ 

City:   ______________ 

Telephone:  (___) ___-____ 

Contact Person: Attn:  ______________ 

Section 4(a)(i)(A) 

BONDS OUTSTANDING 

CUSIP 

Number 

Maturity 

Date 

Interest 

Rate 

Original 

Principal 

Amount 

Outstanding 

Principal 

Amount 

Outstanding 

Interest 

Amount 

      

      

      

Section 4(a)(i)(B) 

INVESTMENTS 

Fund/ 

Account Name 

Investment 

Description Par Value Book Value Market Value 

     

     

 

 

_________________________ 

*Excluding Audited Financial Statements of the Issuer 
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Section 4(a)(i)(C) 

ASSETS AND LIABILITIES OF PLEDGED TRUST ESTATE 

ASSETS 

Bonds (Principal Balance)     ___________________ 

Funds and Accounts [list]     ___________________ 

TOTAL ASSETS     ___________________ 

LIABILITIES  

Outstanding Bond Principal     ___________________ 

Outstanding Program Expenses (if any)   ___________________ 

TOTAL LIABILITIES    ___________________ 

EQUITY 

Assets Less Liabilities    ___________________ 

Parity Ratio      ___________________ 

Form of Accounting  Cash  Accrual  Modified Accrual 

ITEMS REQUIRED BY SECTIONS 4(a)(ii) – (vii) OF THE CONTINUING DISCLOSURE 

AGREEMENT OF ISSUER RELATING TO THE CITY OF KYLE, TEXAS SPECIAL 

ASSESSMENT REVENUE BONDS, SERIES 2022 (KYLE 57 PUBLIC IMPROVEMENT 

DISTRICT)  

 

[Insert a line item for each applicable listing] 

SECTION 4(a)(viii) COLLECTION AND DELINQUENCY HISTORY OF THE 

ASSESSMENTS WITHIN THE DISTRICT FOR THE PAST FIVE FISCAL YEARS, IN 

THE FOLLOWING FORMAT: 

Collection and Delinquent History of Assessments 

Collected in 

Fiscal Year 

Ending 9/30 

 

Assessment 

Billed 

 

Parcels 

Levied 

Delinquent  

Amount  

as of 2/1 

Delinquent 

Percentage 

as of 2/1 

Delinquent  

Amount  

as of 9/1 

Delinquent 

Percentage 

as of 9/1 

Total 

Assessments 

Collected(1) 

20__        

20__        

20__        

20__        

20__       $ 

(1) Collected as of _________, 20__. Includes $___________ attributable to Prepayments 
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ITEMS REQUIRED BY SECTIONS 4(a)(ix) – (xii) OF THE CONTINUING 

DISCLOSURE AGREEMENT OF ISSUER RELATING TO THE CITY OF KYLE, 

TEXAS SPECIAL ASSESSMENT REVENUE BONDS, SERIES 2022 (KYLE 57 PUBLIC 

IMPROVEMENT DISTRICT)  

 

[Insert a line item for each applicable listing]
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EXHIBIT C 

BASIC EXPECTED TIMELINE FOR ASSESSMENT COLLECTIONS  

AND PURSUIT OF DELINQUENCIES1 

Date Delinquency 

Clock (Days) 

Activity 

January 31  Assessments are due. 

February 1 1 Assessments delinquent if not received. 

February 15 15 Issuer forwards payment to Trustee for all 

collections received as of February 15, along with 

detailed breakdown.  Subsequent payments and 

relevant details will follow monthly thereafter. 

  Issuer and/or Administrator should be aware of 

actual and specific delinquencies. 

  Administrator should be aware if Reserve Fund 

needs to be utilized for debt service payments 

during the corresponding Fiscal Year.  If there is 

to be a shortfall of any Annual Installments due 

to be paid that Fiscal Year, the Dissemination 

Agent should be immediately notified in 

writing.  

Administrator should determine if previously 

collected surplus funds, if any, plus actual Annual 

Installment collections will be fully adequate for 

debt service in the corresponding March and 

September. 

At this point, if total delinquencies are under 5% 

and if there is adequate funding for March and 

September payments, no further action is 

anticipated for collection of Assessments except 

that the Issuer or Administrator, working with the 

City Attorney or an appropriate designee, will 

begin process to cure deficiency.  For properties 

delinquent by more than one year or if the 

delinquency exceeds $10,000, the matter will be 

referred for commencement of foreclosure. 

If there are over 5% delinquencies or if there is 

insufficient funding in the Pledged Revenue 

 
1 Illustrates anticipated dates and procedures for pursuing the collection of delinquent Annual Installments of 

Assessments, which dates and procedures shall be in accordance with Chapters 31, 32, 33 and 34, Texas Tax Code, 

as amended (the “Code”), and the Hays County Tax/Assessor Collector’s procedures, and are subject to adjustment 

by the Issuer. If the collection and delinquency procedures under the Code are subsequently modified, whether due to 

an executive order of the Governor of Texas or an amendment to the Code, such modifications shall control. 
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Fund for transfer to the Principal and Interest 

Account of such amounts as shall be required 

for the full March and September payments, 

the collection-foreclosure procedure will 

proceed against all delinquent properties. 

March 1 29/30 Trustee pays bond interest payments to Owners. 

  Reserve Fund payment to Bond Fund may be 

required if Assessments are below approximately 

50% collection rate. 

Issuer, or the Trustee, on behalf of the Issuer, to 

notify Dissemination Agent of the occurrence of 

draw on the Reserve Fund and, following receipt 

of such notice, Dissemination Agent to notify 

MSRB of such draw on the Fund for debt service.  

Use of Reserve Fund for debt service payment 

should trigger commencement of foreclosure 

on delinquent properties. 

Issuer, or the Administrator on behalf of the 

Issuer, determines whether or not any Annual 

Installments are delinquent and, if such 

delinquencies exist, the Issuer commences as soon 

as practicable appropriate and legally permissible 

actions to obtain such delinquent Annual 

Installments. 

March 20 48/49 If any property owner with ownership of 

property responsible for more than $10,000 of 

the Annual Installments of Assessments is 

delinquent or if a total of delinquencies is over 

5%, or if it is expected that Reserve Fund 

moneys will need to be utilized for either the 

March or September bond payments, the 

Disclosure Representative shall work with City 

Attorney's office, or the appropriate designee, 

to satisfy payment of all delinquent Annual 

Installments of Assessments. 

April 15 74/75 Preliminary foreclosure activity commences, 

and Issuer to notify Dissemination Agent in 

writing of the commencement of preliminary 

foreclosure activity. 

If Dissemination Agent has not received 

Foreclosure Schedule and Plan of Collections, 
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Dissemination Agent to request same from the 

Issuer. 

May 1 90/91 If the Issuer has not provided the Dissemination 

Agent with Foreclosure Schedule and Plan of 

Collections, and if instructed by the Owners under 

Section 11.2 of the Indenture, Dissemination 

Agent requests that the Issuer commence 

foreclosure or provide plan for collection. 

May 15 104/105 The designated lawyers or law firm will be 

preparing the formal foreclosure documents and 

will provide periodic updates to the Dissemination 

Agent for dissemination to those bondholders who 

have requested to be notified of collections 

progress. The goal for the foreclosure actions is a 

filing by no later than June 1 (day 121/122). 

June 1 121/122 Foreclosure action to be filed with the court. 

June 15 135/136 Issuer notifies Trustee and Dissemination 

Agent of foreclosure filing status in writing.  

Dissemination Agent notifies Owners. 

July 1 151/152 If Owners and Dissemination Agent have not been 

notified of a foreclosure action, Dissemination 

Agent will notify the Issuer that it is appropriate to 

file action. 

 

 

A committee of not less than twenty-five percent (25%) of the Owners may request a meeting 

with the City Manager, Assistant City Manager or the Director of Finance to discuss the Issuer’s 

actions in pursuing the repayment of any delinquencies. This would also occur after day 30 if 

it is apparent that a Reserve Fund draw is required. Further, if delinquencies exceed five percent 

(5%), Owners may also request a meeting with the Issuer at any time to discuss the Issuer’s 

plan and progress on collection and foreclosure activity. If the Issuer is not diligently proceeding 

with the foreclosure process, the Owners may seek an action for mandamus or specific 

performance to direct the Issuer to pursue the collections of delinquent Annual Installments of 

Assessments. 
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CITY OF KYLE, TEXAS 
Brick and Mortar Infrastructure

Agreement

Meeting Date: 6/7/2022
Date time:7:00 PM

Subject/Recommendation: Consider and possible action to approve an Infrastructure and Property Conveyance
Agreement, a Property Conveyance Escrow Agreement, the Transportation Improvement
Design, and Permitting and Construction Agreement in the Brick and Mortar District by
and between Plum Creek Development Partners, LTD., Mountain Plum, LTD., and the
City of Kyle, Texas, and the First and Second Amendments to Letter Agreement
confirming Allocation of Land to Satisfy Land Dedication of Plum Creek Land to the
City of Kyle, Texas. ~ J. Scott Sellers, City Manager

Other Information:

Legal Notes:

Budget Information: 

ATTACHMENTS:
Description
Infrastructure Agreement and Property Conveyance - Brick and Mortar District - 379235 - 17 - DOCS

220517_Land Dedication

Public Infrastructure Design and Permitting Agreement - 371509 - 10 - DOCS

Conveyance Escrow Agreement - 380871 - 7 - DOCS

Site-Specific Declaration (Soccer Parcel) - 392851 - 2 - DOCS

First Amendment to Letter Agreement (City Land Dedications) - 393021 - 1 - DOCS

Second Amendment to Letter Agreement (City Land Dedications) - 392680 - 8 - DOCS
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INFRASTRUCTURE AND PROPERTY CONVEYANCE AGREEMENT 

 – BRICK AND MORTAR DISTRICT 

 

 This Infrastructure and Property Conveyance Agreement – Brick and Mortar District (this 

"Agreement") is made and entered into to be effective as of _______________, 2022 (“Effective 

Date”) by and between the CITY OF KYLE, TEXAS, a Texas home rule municipal corporation (the 

"City"), PLUM CREEK DEVELOPMENT PARTNERS, LTD., a Texas limited partnership 

(“PCDP”), and MOUNTAIN PLUM, LTD., a Texas limited partnership (“MP;” MP and PCDP are 

referred to collectively herein as “Owner”).  The City and the Owner are sometimes referred to herein 

individually as a “Party” and jointly as the “Parties.”  The Parties agree as follows.  

 

Article I.  Purposes; Consideration. 

 

1.01. The Owner is developing a mixed-use community consisting of residential, office, and 

commercial uses on certain land located in Hays County, Texas, and being depicted in Exhibit A 

attached hereto and incorporated herein for all purposes, to be known as Brick and Mortar District (the 

“Property”). 

 

1.02. The Owner and the City desire to coordinate the conveyance of the right-of-way, design, 

construction, and installation of roadway, trail, parking, and streetscape improvements and associated 

infrastructure improvements, being more particularly described in Exhibit B and depicted in Exhibit 

B-1 (the “Transportation Improvements”) upon certain real property owned by PCDP, as generally 

depicted on Exhibit C attached hereto (the “TI Land”) as provided herein to create efficiencies in the 

installation of public infrastructure within the Brick and Mortar District. 

 

1.03. The City intends to construct (or cause to be constructed) the Transportation Improvements, 

subject to the issuance of the Bonds (defined herein), as provided in this Agreement. 

 

1.04. The Property is located within Reinvestment Zone Number Two, City of Kyle, Texas, which is 

a tax increment reinvestment zone created pursuant to the authority of Chapter 311, Texas Tax Code, 

as amended, by Ordinance No. 1022 adopted by the City Council of the City on December 18, 2018 as 

amended (the “TIRZ”).   

 

1.05. To finance the costs to construct the Transportation Improvements, it is the City’s intent to 

issue certificates of obligation pursuant to Subchapter C, Texas Local Government Code or tax 

increment financing bonds in the amount of eight million dollars ($8,000,000) (the “Bonds”), and that 

the City would receive reimbursement for the cost to design and construct Transportation 

Improvements from the TIRZ. 

 

1.06. The City, PCDP, and MP are parties to that certain Letter Agreement confirming Allocation of 

Land to Satisfy Land Dedication of Plum Creek Land to the City of Kyle, Texas dated March 12, 2021 

(“Original Letter Agreement”, as amended by that certain First Amendment to Letter Agreement of 

even date herewith (“First Amendment”) and, together with the Original Letter Agreement, the 

“Letter Agreement”), in which the Parties address the terms and conditions for conveyance of, inter 

alia, the parcels referred to therein as the Office Building Parcel and the Hotel/Convention Center 

Parcel, as further set forth in the Letter Agreement.  
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1.07. To facilitate fulfilling the purpose of the TIRZ, the Parties further desire to provide for the 

conveyance of the Restaurant Parcel (as hereinafter defined) and the Soccer Parcel (as hereinafter 

defined) pursuant to this Agreement, as well as to provide for the conveyance of the Office Building 

Parcel and the Hotel/Convention Center Parcel pursuant to the Letter Agreement. The Parties further 

wish to address the waiver of impact fee credits addressed in other agreements between the Parties, as 

herein provided. 

 

1.08. The consideration for this Agreement is the covenants, conditions, and undertakings between 

the Parties, and the benefits that will accrue to the Parties, and other good and valuable consideration, 

the receipt and sufficiency of which are hereby acknowledged. It is expressly acknowledged that this 

Agreement is subject to the issuance of the Bonds and the receipt of the proceeds thereof. 

 

Article II.  Sequence of Events 

 

2.01. Contemplated Sequence of Events. The sequence of events contemplated by this 

Agreement is as follows: 

 

(a) Approval of this Agreement by the City and Owner and entry into the Consulting 

Agreement (as hereinafter defined).  

 

(b) Approval of an agreement between the City and the TIRZ providing for 

reimbursement of the cost of the Transportation Improvements from the TIRZ fund 

on or before ______________ (the “TIRZ Agreement”). 

 

(c) Owner will cause the TI Land to be surveyed on or before _____________, 2022. 

 

(d) Preparation of documents to effectuate the conveyance of the TI Land to the City. 

 

(e) Provision of the Meeting Notice by the City (as hereinafter defined). 

 

(f) Conveyance of the TI Land to the City upon the terms set forth herein on or 

before the Meeting Date (as hereinafter defined). 

 

(g) City Council authorization of the Bonds on or before ___________, 2022 and 

deposit of the proceeds from the Bonds (the “Bond Proceeds”) into 

Transportation Improvements Account. 

 

(h) Execution and delivery of Property Conveyance Escrow Agreement (as 

hereinafter defined), and deposit of executed deed for the Restaurant Parcel, 

Office Building Parcel, and Hotel/Convention Center Parcel as provided therein, 

and conveyance of the Soccer Parcel to the City upon the terms set forth herein 

on or before the Soccer Conveyance Date (as hereinafter defined). 

 

(i) Design, Bid, and Construction of the Transportation Improvements. The parties 

will endeavor to (i) complete the design phase within nine (9) months following 
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the date the City Council authorizes the Bonds, (ii) complete the bid phase within 

three (3) months following completion of the design phase, and (iii) complete the 

construction phase within twelve (12) months following completion of the bid 

phase, subject to feedback from contractors received during the bid phase. 

 

(j) Conveyance of the Restaurant Parcel, Office Building Parcel and 

Hotel/Convention Center Parcel pursuant to the Property Conveyance Escrow 

Agreement upon the Commencement of Construction of the Transportation 

Improvements (hereinafter defined) on or before the TI Commencement Deadline 

(as defined in the Property Conveyance Escrow Agreement). 

 

Article III.  Parcel Conveyances 

 

3.01. TI Land.  The City will provide to Owner at least thirty (30) days’ prior written notice (the 

“Meeting Notice”) of the date that the City Council is scheduled to vote on the issuance of the Bonds 

(the “Meeting Date”). Following receipt of the Meeting Notice but prior to the Meeting Date, PCDP 

shall convey the TI Land to the City as public right of way, to construct the Transportation 

Improvements thereon, upon the terms, provisions, and conditions hereinafter set forth. The deed 

conveying the TI Land to the City will provide that if Bonds are not issued and Bond Proceeds are 

not deposited into the Transportation Improvements Account on or before ____________, 2022 (the 

“Deposit Deadline”), the ownership of the TI Land shall revert back to PCDP. In addition, if Bonds 

are not issued and Bond Proceeds are not deposited into the Transportation Improvements Account 

on or before the Deposit Deadline, Owner shall have no obligation to execute the Property 

Conveyance Escrow Agreement (as hereinafter defined) and shall have no obligation to convey the 

Soccer Parcel and/or the Restaurant Parcel to the City, and the conveyance of the Office Building 

Parcel and the Hotel/Convention Center Parcel shall be governed by the terms, provisions, and 

conditions of the Letter Agreement. The conveyance of the TI Land to the City shall be made on as 

AS-IS, WHERE-IS basis, subject to all matters of record, provided that prior to conveyance, PCDP 

will discharge (or otherwise cause to be deleted) all monetary liens for contractual indebtedness that 

belong to or were caused by PCDP affecting the TI Land.   

 

3.02. Restaurant Parcel, Office Building Parcel, and Hotel Convention Center Parcel. 

 

(a) Simultaneously with the Soccer Field Conveyance (as hereinafter defined), PCDP 

shall execute and deliver to Corridor Title Co. a Conveyance Escrow Agreement in the form 

attached hereto as Exhibit G (the “Property Conveyance Escrow Agreement”), together with 

executed deeds for the conveyance to the City of (i) the Office Building Parcel pursuant to the 

terms, provisions, and conditions of the Letter Agreement, (ii) the Hotel Convention Center Parcel 

pursuant to the terms, provisions, and conditions of the Letter Agreement, and (iii) that certain real 

property more particularly depicted on Exhibit D attached hereto (the “Restaurant Parcel”) for the 

construction of a restaurant containing not more than 6,000 square feet of indoor space, with related 

surface improvements (the “Restaurant Improvements”) upon the terms, provisions and conditions 

hereinafter set forth. The conveyance of the Restaurant Parcel to the City (the “Restaurant 

Conveyance”) shall be made on as AS-IS, WHERE-IS basis, subject to all matters of record; 

provided that prior to conveyance, PCDP will discharge (or otherwise cause to be deleted) all 

monetary liens for contractual indebtedness. PCDP and the City shall work together in good faith to 

Item # 32



INFRASTRUCTURE AGREEMENT – BRICK AND MORTAR DISTRICT 

PAGE 4 
063750.00034  379235 v17 

resolve any title issues which would prevent the Restaurant Improvements from being constructed 

and operated on the Restaurant Parcel as contemplated by this Agreement. 

  

(b) The Restaurant Parcel is currently encumbered by the Declaration of Covenants, 

Conditions and Restrictions for Plum Creek Uptown District recorded under Book 3339, Page 197 

of the Official Public Records of Hays County, Texas, as amended by that First Amendment to 

Declaration of Covenants, Conditions and Restrictions for Plum Creek Uptown District recorded 

under Document No. 2015-15017103 in the Official Public Records of Hays County, Texas, and as 

supplemented by that certain Supplemental Declaration of Covenants, Conditions and Restrictions 

for Plum Creek Uptown District recorded under No. 2015-15017102, Book 5233, Page 109 of the 

Official Public Records of Hays County, Texas (collectively, referred to herein as the “Uptown POA 

Restrictions”). The City and Owner hereby agree that if the Uptown POA Restrictions are amended 

to withdraw the Restaurant Parcel from the Uptown POA Restrictions (hereinafter to be referred to 

as the “Restaurant Restriction Withdrawal”) prior to the Restaurant Conveyance, then the City 

shall take ownership of the Restaurant Parcel subject to the Plum Creek Mixed-Use Master 

Declaration recorded in the Official Public Records of Hays County, Texas (hereinafter to be 

referred to as “Recorded” or “Record” or “Recording”, as applicable) as Instrument #17035892 

(together with all governing instruments relating thereto, and as the same may be amended from 

time to time, the “Master Declaration”) by the Recording of (i) a Notice of Addition of Land (the 

“Notice of Addition of Land”), (ii) a Notice of Annexation (the “Notice of Annexation”), and (iii) a 

Development Tract Declaration (the “Development Tract Declaration”, which collectively along 

with the Notice of Addition of Land and the Notice of Annexation shall be known as the 

“Annexation Instruments”). The Master Declaration shall be amended to include, without 

limitation, the following requirement: during the Development Period, until such time that the 

Restaurant Parcel is used for restaurant, retail, or other commercial purposes by an Operating Entity 

(as defined below), the City (as defined herein) shall not be a member of the Plum Creek Mixed-Use 

Property Owner’s Association (the “Mixed-Use Association”) and Declarant shall exercise its rights 

to delay the levy of Assessments to the Mixed-Use Association. The Development Tract Declaration 

shall include, without limitation, (i) a requirement that the Restaurant Parcel initially be opened and 

operated for at least one (1) business day as a full-service restaurant, and after satisfying such 

requirement, the City or Operating Entity shall be permitted to change the use of the Restaurant 

Parcel to another retail use acceptable to Owner and commonly found in first-class shopping 

centers, provided that in no event shall the Restaurant Parcel be used as a convenience store, fuel 

station, automobile repair operation or other noxious use to be further set forth in the Development 

Tract Declaration (the “Restaurant Restriction”); (ii) a requirement that at such time that the City 

either leases or conveys the Restaurant Parcel to a third-party (the “Operating Entity”) to construct 

and operate on the Restaurant Parcel a full-service restaurant, retail business, or other commercial 

use, the Operating Entity shall automatically be considered a member of the Mixed-Use Association 

and shall be required to pay Assessments to the Mixed-Use Association as required under the 

Master Declaration and the Annexation Instruments; (iii) a requirement that prior to the construction 

of any improvements on the Restaurant Parcel, any design and construction plans such 

improvements must be approved by (a) the Plum Creek Reviewer (as such term is defined in the 

Master Declaration and the Annexation Instruments) during the Development Period (as such term 

is defined in the Master Declaration and the Annexation Instruments) and thereafter the ACC 

designated by the Mixed-Use Association, (b) the City, and (c) a design review professional 

mutually agreed to by the City and the Plum Creek Reviewer; (iv) a requirement that the Restaurant 
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Parcel and all improvements thereon be maintained in a safe, first class manner; and (v) a 

requirement providing Owner and its assignees the right of self-help in the event the City or 

Operating Entity fails to perform or comply with any term, condition, or obligation of the Master 

Declaration or the Annexation Instruments; provided that prior to the conveyance or lease of the 

Restaurant Parcel to an Operating Entity in accordance with this Agreement, any remedies for the 

City’s failure to comply with any term, condition, or obligation of the Master Declaration or the 

Annexation Instruments will be limited to the right to exercise self-help and to seek injunctive 

relief. 

 

(c) In the event that the Restaurant Restriction Withdrawal does not occur within thirty 

(30) days prior to the Restaurant Conveyance, the City shall take ownership of the Restaurant Parcel 

subject to the Uptown POA Restrictions, as well as to a Supplementary Declaration to Uptown POA 

Restrictions (the “Supplemental Declaration”), which shall include the Restaurant Restriction and 

other terms and provisions to be negotiated in good faith by the Parties and Recorded prior to the 

Restaurant Conveyance, as well as an instrument (the “Agreement Regarding Declaration”) 

requiring the Parties and their successors and assigns to continue to work in good faith to effect the 

Restaurant Restriction Withdrawal and requiring that concurrent with the completion of the 

Restaurant Restriction Withdrawal, the Restaurant Parcel shall be made subject to the Master 

Declaration and the Development Tract Declaration by the Recording of the Annexation Instruments 

against the Restaurant Parcel, which such documents shall also reflect the terms set forth in Section 

3.02(b), above. The terms set forth in Section 3.02(b) and (c) shall also be included in the deed or 

separate instrument to be Recorded at the time of the Restaurant Conveyance. 

 

3.03. Soccer Parcel. 

 

(a) On or before the date (the “Soccer Conveyance Date”) which is thirty (30) days 

following receipt of the Deposit Notice (as hereinafter defined), MP shall convey the real property 

more particularly depicted on Exhibit E attached hereto (the “Soccer Parcel”) to the City for the 

construction of public soccer fields (the “Soccer Field Improvements”), upon the terms, provisions 

and conditions hereinafter set forth. The conveyance of the Soccer Parcel to the City (the “Soccer 

Field Conveyance”) shall be made on as AS-IS, WHERE-IS basis, subject to all matters of record; 

provided that prior to conveyance, MP will discharge (or otherwise cause to be deleted) all monetary 

liens for contractual indebtedness that belong to or were caused by MP affecting the Soccer Parcel. 

MP and the City shall work together in good faith to resolve any title issues which would prevent 

the Soccer Field Improvements from being constructed and operated on the Soccer Parcel as 

contemplated by this Agreement. 

 

(b) The City and Owner hereby agree that Owner and the City shall record a Site-

Specific Declaration (the “Soccer Field Site Specific Declaration”) against the Soccer Parcel prior 

to the Soccer Field Conveyance in a form substantially similar to that set forth in Exhibit F. 

 

3.04.  Extension of City Deadlines. The TI Commencement Deadline (as defined in the Property 

Conveyance Escrow Agreement) and the period of time during which Owner shall refrain from 

drawing on the Impact Fee Credit (as hereinafter defined) as provided in Section 5.01(b) below shall 

be extended on a day-for-day basis for (i) each day beyond the Soccer Conveyance Date that MP fails 

to convey the Soccer Parcel to the City, and/or PCDP fails to deliver the Property Conveyance Escrow 
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Agreement and the executed deeds for the Restaurant Parcel, the Office Building Parcel, and the 

Hotel/Convention Center Parcel (collectively, the “Deeds”) as required by this Agreement, except to 

the extent such failure is caused by any act or omission of the City in contravention of this Agreement 

and/or the Letter Agreement, and (ii) each day that PCPD fails to timely fulfill one or more of its 

obligations under the Consulting Agreement following ten (10) days’ written notice from the City of 

such failure, except to the extent such failure is caused by an act or omission of the City in 

contravention of this Agreement and/or the Consulting Agreement (each, an “Owner Delay”). In 

addition, the City may elect to suspend expenditure of Bond proceeds during the pendency of an 

Owner Delay.  The remedies set forth in this section is in addition to any other remedy available under 

this Agreement. 

 

Article IV.  Transportation Improvements. 

 

4.01. Bond Issuance.   

 

 (a) To finance the costs to construct the Transportation Improvements, it is the City’s 

intent to issue the Bonds on or before ___________, and that the City would receive reimbursement 

for the cost of the Transportation Improvements from the TIRZ.  In the event that the TIRZ 

Agreement is not executed and/or the Bonds are not issued on or before __________ or the City 

does not receive the proceeds thereof, the Parties shall meet to determine whether the construction 

of the Transportation Improvements as contemplated under this Agreement is feasible.  If it is not, 

the parties may consider amendments to this Agreement or may terminate this Agreement, and any 

agreements entered in connection with this Agreement. In the event that the TIRZ Agreement is not 

executed and/or the Bonds are not issued and/or the City does not receive the proceeds thereof on or 

before __________, this Agreement shall automatically terminate. 

 

 (b) Before the City approves the issuance of Bonds, the following conditions must be 

met, in the following order: (a) the City must have entered into the TIRZ Agreement; and (b) the 

Owner must convey the TI Land to the City.  

 

 (c) The proceeds of the sale of the Bonds shall be deposited into a separate account to be 

held by the City to pay the costs of the design and construction of the Transportation Improvements 

as provided herein (the “Transportation Improvements Account”). The City shall give Owner 

notice of the deposit of the proceeds from the sale of the Bonds into the Transportation 

Improvements Account (the “Deposit Notice”). 

 

 (d) The City shall pay from the Transportation Improvement Account the costs to design, 

permit, install, and construct the Transportation Improvements, including without limitation, the 

hard construction costs; all advertising and other costs associated with public bidding and award of 

construction contracts; the cost of payment, performance, and maintenance bonds for the 

Transportation Improvements; surveying costs; the costs of subdivision construction permits and 

associated submission and inspection fees; reasonable contingency; soils and material testing costs; 

the fees of the project engineer, a third party construction supervisor, other professional fees related 

to the design and construction of the Transportation Improvements, and any other necessary and 

reasonable out-of-pocket costs required in connection with the design, permitting, construction, 

inspection and completion of the Transportation Improvements (collectively, the “Transportation 
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Improvements Costs”). The Transportation Improvements Costs shall be paid in accordance with the 

terms, provisions and conditions of the Consulting Agreement. 

 

4.02.  Design and Construction of the Transportation Improvements.   

 

(a) Simultaneously with the execution of this Agreement, PCDP and the City shall enter 

into a consulting agreement in the form attached hereto as Exhibit H pursuant to which PCDP will 

facilitate the design and construction process for the Transportation Improvements (the “Consulting 

Agreement”).  

 

(b) Intentionally deleted.   

 

(c) As the design of the Transportation Improvements progresses and is completed, the 

Parties will prepare detailed descriptions of the Transportation Improvements to be used to further 

define the costs of the Transportation Improvements that will be funded by the Bonds and 

reimbursed. The Transportation Improvements will only include those improvements and related 

costs that may be funded by the Bonds. The detailed descriptions approved by the City Engineer and 

the project engineer will serve as the basis for the separate description and itemization of the bid 

documents and the payment requests for the Transportation Improvements, so that the costs of the 

Transportation Improvements can be separately accounted for and payments for said improvements 

made from the appropriate sources of funds as provided in this Agreement. 

 

(d) The project engineer will include an estimate of the Transportation Improvements at 

____ percent design plans. In the event an estimate demonstrates that the cost to construct the 

Transportation Improvements exceeds the balance of the Bonds, the Parties shall reasonably 

cooperate to modify the scope of the Transportation Improvements so that the cost to construct the 

Transportation Improvements does not exceed the balance of the Bonds.  In no event shall the City 

be required to enter into a TI Construction Contract (as hereinafter defined) that exceeds the balance 

of the Bond proceeds. The TI Construction Contract shall be in the form of an agreement where the 

Transportation Improvements will be delivered at a not-to-exceed amount. 

 

Article V.  Impact Fee Waiver 

5.01 Impact Fee Waiver.  

 

(a) Reference is hereby made to that certain Agreement among the City, PCDP and MP, 

together with Plum Creek Partners, originally dated April 15, 1997, as the same has been amended 

by Addendum Number One dated March 20, 2003, Addendum Number Two dated September 7, 

2004, Addendum Number Three dated August 5, 2014, and Addendum Number Four dated October 

17, 2017 (“Addendum 4”), and as further modified by those certain two (2) Letter Agreements dated 

March 12, 2021 between the City, PCDP, the Plum Creek Uptown District Property Owners’ 

Association, Inc. and MP (the original agreement and all such addendums and letter agreements are 

collectively referred to herein as the “Development Agreement”). Pursuant to the Development 

Agreement, Owner is currently owed prepaid Impact Fees due for Water and Wastewater Facilities 

costs constructed in Phase 1 (all such foregoing terms as defined in Addendum 4) in the amount of 

$1,886,000.00 (the “Impact Fee Credits”). Owner intends to waive the Impact Fee Credits upon the 

terms, provisions and conditions set forth in this Article V.  
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(b) Notwithstanding any provision in the Development Agreement to the contrary, at 

such time as Commencement of Construction of the Transportation Improvements (defined below) 

occurs, Owner shall waive the Impact Fee Credits, such that the City shall have no further obligation 

to reimburse Owner for the Impact Fee Credits. Owner hereby agrees that under no circumstances 

will Owner draw upon the Impact Fee Credits prior to the date that is the earlier of (i) eighteen (18) 

months following the Effective Date or (ii) the date Commencement of Construction of the 

Transportation Improvements occurs. For the avoidance of doubt, Owner and City hereby 

acknowledge and agree that Owner shall not waive its rights to the Impact Fee Credits as previously 

contemplated by Section 6(d) or 6(e) of Addendum 4, and instead the waiver of the Impact Fee 

Credits shall be governed by the terms of this Agreement. As used herein, “Commence 

Construction of the Transportation Improvements” means (i) execution of the TI Construction 

Contract (defined below) and (ii) the City’s issuance of a written notice to proceed within no longer 

than ten (10) days following the date of such notice with the entire scope of work under the TI 

Construction Contract. As used herein, the “TI Construction Contract” means a payment and 

performance bonded construction contract executed by the City and the applicable contractor 

selected pursuant to the Consulting Agreement, on a guaranteed maximum price basis for the 

construction of the hard costs and contingency portions of the Transportation Improvements, in an 

amount equal to the full amount of such portions of the Transportation Improvements Costs (subject 

to any scope modifications as provided in Section 4.02(d) above). 

 

Article VI.  Assignment of Commitments and Obligations 

 

6.01. Owner’s rights and obligations under this Agreement may be assigned by Owner with the 

consent of the City, which shall not be unreasonably withheld, delayed, or conditioned. Any 

assignment of Owner’s rights under this Agreement shall be required to be expressly made by 

written agreement executed by Owner, and the conveyance of all or any portion of the Property 

without such express assignment shall not be deemed or construed to include an assignment of any 

of Owner’s rights under this Agreement.  

 

Article VII.  Default and Related Provisions 

 

7.01.  Default.  Except as otherwise provided herein, no party shall be deemed to be in default 

hereunder until the passage of fourteen (14) business days after receipt by such party of notice of 

default from the other party.  Upon the passage of fourteen (14) business days without cure of the 

default, such party shall be deemed to have defaulted for purposes of this Agreement; provided that 

if the nature of the default is such that it cannot reasonably be cured within such fourteen (14) 

business day period, the defaulting party shall have such longer period of time as may be reasonably 

necessary to cure the default in question so long as such party has commenced to cure such default 

within such fourteen (14) business day period and diligently and continuously pursues the 

completion of such cure thereafter, provided that such default is cured within ninety (90) days after 

the original notice of default.  If the default cannot be cured despite the defaulting party’s ongoing 

diligent and good faith efforts in accordance with the foregoing, the non-defaulting party to this 

Agreement may pursue the remedy of specific performance or other equitable legal remedy not 

inconsistent with this Agreement. All remedies will be cumulative and the pursuit of one authorized 

remedy will not constitute an election of remedies or a waiver of the right to pursue any other 
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authorized remedy. 

 

7.02. Intentionally Deleted. 

 

7.03.  Attorneys Fees.  In the event of any litigation between the Parties, the prevailing Party in 

such litigation shall be entitled to obtain recovery from the non-prevailing Party of its attorneys’ fees 

and costs related to such action, including appeals and post judgment awards 

 

7.04.  Waiver.  Any failure by a Party to insist upon strict performance by the other Party of any 

provision of this Agreement will not, regardless of length of time during which that failure 

continues, be deemed a waiver of that Party’s right to insist upon strict compliance with all terms of 

this Agreement.  In order to be effective as to a Party, any waiver of default under this Agreement 

must be in writing, and a written waiver will only be effective as to the specific default and as to the 

specific period of time set forth in the written waiver.  A written waiver will not constitute a waiver 

of any subsequent default, or of the right to require performance of the same or any other provision 

of this Agreement in the future. 

7.05 Force Majeure.  Whenever a period of time is herein prescribed for action to be taken by a 

Party, such Party shall not be liable or responsible for, and there shall be excluded from the 

computation for any such period of time, any periods in which such Party is reasonably and actually 

delayed by reason of fire, earthquake, explosion, flood, hurricane, the elements, governmental 

regulation of the sale of materials or supplies or the transportation thereof, global financial crisis, 

war, invasion, insurrection, rebellion, riots, strikes or lockouts, or inability to obtain necessary 

materials, goods, equipment, services, utilities or labor. 

 

Article VIII.  Notices 

 

 Any notice to be given hereunder by any Party to another Party shall be in writing and may be 

effected by sending said notices by registered or certified mail, return receipt requested, or by 

nationally recognized delivery service to the address set forth below.  Notice shall be deemed given 

and received two (2) business days after deposited with the United States Postal Service, or one (1) 

business days after deposited with such delivery service. 

 

 Any notice mailed to the City shall be addressed: 

 

 City of Kyle    

 Attn: City Manager    

 100 W. Center Street       

 Kyle, Texas 78640    

 

  with required copy to: 

 

   The Knight Law Firm, LLP 

   223 W. Anderson Lane, Suite A105 

   Austin, Texas 78752 

 

 Any notice mailed to MP and/or PCDP shall be addressed: 
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Mountain Plum, Ltd. and Plum Creek Development Partners, Ltd. 

4040 Broadway, Suite 501 

San Antonio, Texas 78209 

Attn: Richard B. Negley and Laura Negley Gill 

 

with required copies to: 

 

Momark Development  

31 Navasota Street, Suite 240 

Austin, Texas 78702 

Attn: Megan Shannon 

 

and 

 

Golden Steves & Gordon, LLP 

200 East Basse Rd, Suite 200 

San Antonio, Texas 78209 

Attn:  Stephen L. Golden 

 

Either Party may change the address for notice to it by giving notice of such change in accordance with 

the provisions of this section. 

 

Article IX.  Miscellaneous Provisions 

 

9.01. This Agreement, together with any exhibits attached hereto, constitutes the entire agreement 

between Parties and may not be amended except by a writing approved by the City Council of the 

City that is signed by all Parties and dated subsequent to the date hereof. 

 

9.02. The terms of this Agreement are not intended to and shall not be deemed to create any 

partnership or joint venture among the parties. The City, its past, present and future officers, elected 

officials, employees and agents, do not assume any responsibilities or liabilities to any third party in 

connection with the development of Brick and Mortar District.  The City enters into this Agreement 

in the exercise of its public duties and authority to provide for development of property within the 

City pursuant to its police powers and for the benefit and protection of the public health, safety, and 

welfare. 

 

9.03. This Agreement is not intended, nor will it be construed, to create any third-party beneficiary 

rights in any person or entity who is not a party, unless expressly provided otherwise herein, or in a 

written instrument executed by both the City and the third party. Absent a written agreement 

between the City and third party providing otherwise, if a default occurs with respect to an 

obligation of the City under this Agreement, any notice of default or action seeking a remedy for 

such default must be made by the Owner. 

 

9.04.  In the event that any of the provisions contained in this Agreement shall be held 

unenforceable in any respect, such unenforceability shall not affect any other provisions of this 

Agreement and, to that end, all provisions, covenants, agreements or portions of this Agreement are 
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declared to be severable. 

 

9.05.   The Effective Date of this Agreement is the defined date set forth in the first paragraph. 

 

9.06. This Agreement shall be governed by and construed in accordance with the laws of the State of 

Texas and shall be performable in Hays County, Texas.  Venue shall lie exclusively in Hays, Texas. 

 

9.07. Statutory Verifications. 

 

(a) To the extent this Agreement constitutes a contract for goods or services within the 

meaning of Section 2270.002 of the Texas Government Code, as amended, solely for purposes of 

compliance with Chapter 2270 of the Texas Government Code, and subject to applicable Federal 

law, the Owner represents that neither the Owner nor any wholly owned subsidiary, majority-owned 

subsidiary, parent company or affiliate of Owner (i) boycotts Israel or (ii) will boycott Israel through 

the term of this  Agreement. The terms “boycotts Israel” and “boycott Israel” as used in this 

paragraph have the meanings assigned to the term “boycott Israel” in Section 808.001 of the Texas 

Government Code, as amended. 

(b) To the extent this Agreement constitute a governmental contract within the meaning 

of Section 2252.151 of the Texas Government Code, as amended, solely for purposes of compliance 

with Chapter 2252 of the Texas Government Code, and except to the extent otherwise required by 

applicable federal law, Owner represents that Owner nor any wholly owned subsidiary, majority-

owned subsidiary, parent company or affiliate of Owner is a company listed by the Texas 

Comptroller of Public Accounts under Sections 2270.0201, or 2252.153 of the Texas Government 

Code. 

(c) The Owner hereby verifies that it and its parent company, wholly- or majority-owned 

subsidiaries, and other affiliates, if any, do not boycott energy companies and will not boycott energy 

companies during the term of this Agreement. The foregoing verification is made solely to comply 

with Section 2274.002, Texas Government Code, and to the extent such Section is not inconsistent 

with a governmental entity’s constitutional or statutory duties related to the issuance, incurrence, or 

management of debt obligations or the deposit, custody, management, borrowing, or investment of 

funds.  As used in the foregoing verification, "boycott energy company" means, without an ordinary 

business purpose, refusing to deal with, terminating business activities with, or otherwise taking any 

action that is intended to penalize, inflict economic harm on, or limit commercial relations with a 

company because the company: (A) engages in the exploration, production, utilization, transportation, 

sale, or manufacturing of fossil fuel-based energy and does not commit or pledge to meet 

environmental standards beyond applicable federal and state law; or (B) does business with a company 

described by the preceding statement in (A). 

(d) The Owner hereby verifies that it and its parent company, wholly- or majority-owned 

subsidiaries, and other affiliates, if any, do not have a practice, policy, guidance, or directive that 

discriminates against a firearm entity or firearm trade association and will not have a practice, policy, 

guidance, or directive that discriminates against a firearm entity or firearm trade association during the 

term of this Agreement. The foregoing verification is made solely to comply with Section 2274.002, 

Texas Government Code. As used in the foregoing verification, “discriminate against a firearm entity 

or firearm trade association” means: (i)  refuse to engage in the trade of any goods or services with the 

entity or association based solely on its status as a firearm entity or firearm trade association; (ii)  

refrain from continuing an existing business relationship with the entity or association based solely on 

its status as a firearm entity or firearm trade association; or (iii)  terminate an existing business 
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relationship with the entity or association based solely on its status as a firearm entity or firearm trade 

association; but does not include (a)  the established policies of a merchant, retail seller, or platform 

that restrict or prohibit the listing or selling of ammunition, firearms, or firearm accessories; or (b) a 

company's refusal to engage in the trade of any goods or services, decision to refrain from continuing 

an existing business relationship, or decision to terminate an existing business relationship to comply 

with federal, state, or local law, policy, or regulations or a directive by a regulatory agency; or for any 

traditional business reason that is specific to the customer or potential customer and not based solely 

on an entity's or association's status as a firearm entity or firearm trade association. 

 

 

[signature pages follow] 
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EXECUTED in multiple originals to be effective as of the Effective Date. 

 

      CITY: 

       

      CITY OF KYLE, TEXAS 

 a Texas home-rule municipal corporation 

Attest: 

 

 

By:       By:      

Name: Jennifer Holm    Name:  Travis Mitchell 

Title:  City Secretary    Title: Mayor 
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PCDP:  

 

Plum Creek Development Partners, Ltd.,  

      a Texas limited partnership 

        

By: PCDP General Partner, LLC, a Texas limited 

liability company, its general partner 

 

 

By: ________________________________ 

Richard Negley, Manager 

 

 

By: ________________________ 

  Thomas J Smith, Manager 

 

By: MountainCityLand, LLC,  

a Texas limited liability company, its 

manager 

 

 

By: __________________ 

Laura Negley Gill, Manager 
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MP:  

 

Mountain Plum, Ltd.,  

a Texas limited partnership 

        

By: MP General, LLC,  

a Texas limited liability company,  

its general partner 

 

 

By: _____________________________ 

Richard Negley, Manager 

 

 

By: ______________________________ 

Thomas J Smith, Manager 

  

By: MountainCityLand, LLC,  

a Texas limited liability company, 

its manager 

 

 

By: ________________________ 

Laura Negley Gill, Manager 
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Exhibit A 

 

Property 

 

[attached] 
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Exhibit B 

 

Description of Transportation Improvements 

 

The Transportation Improvements consist of the design, construction, and installation the 

following roadway, trail, and streetscape improvements and associated infrastructure improvements: 

 

(i) Avenue “A” Street Extension and associated utilities from Burnham to 1626, 

including raised paver table road section between Burnham & Everett, and a 

raised paver table intersection at Cromwell & Avenue “A”; 

 

(ii) Cromwell Road Extension and associated utilities from Avenue “A” to 

existing roundabout;  

 

(iii) Heroes Park Drive Extension and associated utilities from Cromwell to 1626;  

 

(iv) Cultural Trail & Streetscape;  

 

(v) Avenue “A” Streetscape (Lights/Landscape only) from Burnham to Cromwell 

(southside), consistent with the attached street section diagram;  

 

(vi) Cromwell Street Streetscape (Lights/Landscape only) from Avenue “A” to 

existing roundabout (westside), consistent with the attached street section 

diagram;  

 

(vii) Enhanced Safety at Kohler’s Crossing/Cromwell intersection (Pedestrian 

Crossing/Streetlight); and 

 

(viii) PEC direct costs applicable to new roadway construction; 

 
(ix) Restaurant Pad Parking and Streetscape. 
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Exhibit B-1 

 

General Depiction of Transportation Improvements 

 

[attached] 
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Exhibit C 

 

TI Land 

 

[attached] 

Item # 32



 
INFRASTRUCTURE AGREEMENT – BRICK AND MORTAR DISTRICT 

EXHIBIT C – PAGE 2 
Item # 32



 
INFRASTRUCTURE AGREEMENT – BRICK AND MORTAR DISTRICT 

EXHIBIT D – PAGE 1 

Exhibit D 

 

Restaurant Parcel 

 

[attached] 
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Exhibit E 

 

Soccer Parcel 

 

[attached] 
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Exhibit F 

 

Soccer Field Site Specific Declaration 

 

[to be attached] 
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Exhibit G 

 

Property Conveyance Escrow Agreement 

 

[to be attached] 
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Exhibit H 

 

Consulting Agreement 

 

[to be attached] 
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Transportation Improvement Design, Permitting and Construction Agreement 
 

This Transportation Improvement Design, Permitting and Construction Agreement (this 
“Agreement”) is entered into this ______ day of _____________, 2022, between the City of Kyle, 
Texas, a Texas home rule municipality (the “City”), Reinvestment Zone Number Two, City of Kyle, 
Texas (“TIRZ #2”) and Plum Creek Development Partners, Ltd., a Texas limited partnership 
(“Consultant Manager”) collectively referred to herein as the “Parties”, for the purpose of setting 
forth their respective rights, obligations and understandings with respect to the design, 
permitting and construction of roadway, trail, and streetscape improvements and associated 
infrastructure improvements, being more particularly described in Exhibit A and depicted in Exhibit 
A-1  (collectively, the “Project”) located in the Uptown portion of the Plum Creek Planned Unit 
Development (“Uptown District”). 

 

WHEREAS: On December 18, 2022, including subsequent amendments, the City passed 
an ordinance authorizing the creation of a Tax Increment Investment Zone to fund the soft and 
hard construction costs of the Project; and 

 
WHEREAS: Approximately ______ acres of land will be conveyed for public right of way 

purposes by Consultant Manager to the City for the Project pursuant to that certain Infrastructure 
and Property Conveyance Agreement – Brick and Mortar District of even date herewith, by and 
between the City, Consultant Manager and Mountain Plum, Ltd.; and 

 
WHEREAS: The Parties wish to proceed without delay with the design and permitting 

phase of the Project, including, the budgeting of the Project; engagement and management of 
consultants for the Project; design, engineering and construction plans for the Project; and 
permitting of the Project (the “Design and Permitting Phase”). Immediately following the Design 
and Permitting Phase, the Parties wish to proceed with the bidding of the project, selection of 
the Contractor (as hereinafter defined) and construction of the Project (the “Construction 
Phase”). The Parties have agreed that it is in the best interests of TIRZ #2 to retain Consultant 
Manager to advise TIRZ #2 on the Project’s Design and Permitting Phase and Construction Phase; 
and 

 
WHEREAS: Consultant Manager, and adjacent property owners, benefit from this 

Agreement and the development of the Project because Consultant Manager, or affiliates 
thereof, is the developer for the Uptown District; additionally, the development of the Project in 
a manner that is consistent with the design for the Uptown District is beneficial to, and will 
enhance, Consultant Manager’s and adjacent property owners’ development of the Uptown 
District; and 

 
WHEREAS: Consultant Manager has agreed to perform the below responsibilities listed 

in Section 1 without charge to the City; 
 
WHEREAS:  this Agreement is being entered pursuant to that certain Infrastructure and 

Property Conveyance Agreement – Brick and Mortar District of even date herewith 
(“Infrastructure Agreement”) by and between the City, Consultant Manager and Mountain Plum, 
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Ltd., a Texas limited partnership. 

 
NOW THEREFORE THE PARTIES AGREE AS FOLLOWS: 

 
1. Engagement and Duties of Consultant Manager. 

 

The City hereby retains Consultant Manager, at no compensation to Consultant Manager, 
to act on its behalf in the performance of the following design, permitting and construction 
duties: 

 

a. Create a detailed hard cost (construction fees) and soft cost (Consultant 
fees) budget, including contingency, for the Project to be reviewed and approved by TIRZ 
#2 (the “Budget”) including all anticipated Transportation Improvement Costs (as 
hereinafter defined). The Budget is estimated to be approximately $8.0 million and must 
be approved by the City and TIRZ #2 before any further Design and Permitting Phase 
activities may occur, including the engagement of Consultants. The Consultant Manager 
may update the Budget as needed from time to time based on changed conditions, 
subject to approval by the City and TIRZ #2. TIRZ #2 and the City will not be responsible 
for paying any amounts that are not approved in the Budget. 

 
b. Interview and select consultants (the “Consultants”) and a general 

contractor (the “Contractor”) and negotiate scope and fee of the Consultant’s and General 
Contractor’s work for the Project. The City and TIRZ #2 will approve the selection of the 
Consultants and Contractor, the scope of their work and fee they charge, such approval 
not to be unreasonably withheld, conditioned or delayed so long as such Consultants’ and 
Contractor’s fees are consistent with the Budget. Such Consultants may include a Project 
engineer, Project architect, Project designer, Project landscape architect, Project lighting 
designer and other consultants reasonably required to develop the overall design and 
engineering for the Project. Consultants and Contractor shall be selected by Consultant 
Manager and, after approval of the Consultant by the City and TIRZ #2, retained by the 
City pursuant to the Consultant Contracts (as hereinafter defined) and Construction 
Contract (as hereinafter defined), as applicable. The Consultant and Contractor budgets shall 
be within the approved Budget. In the event that the Budget requires revision due to 
Consultants’ and/or Contractor’s scopes and fees, the Consultant Manager will promptly 
notify TIRZ #2 and the City and obtain approval by TIRZ #2 and the City before authorizing 
work outside of the approved Budget and scope of work, such approval not to be 
unreasonably withheld, conditioned or delayed. 

 
c. Cause the Consultants and Contractor to identify and disclose in writing 

the following: (1) the relationships and/or any gifts identified in Section 176.006(a)(1)-(3), 
Texas Local Government Code that Consultants or Contractor may have with (in the case 
of a relationship) or may have given (in the case of a gift) City Council members, TIRZ #2 
board members, the City Manager, the Assistant City Manager, the Finance Director, the 
City Attorney, and the Consultant Manager; and (2) conflicts of interests as required by 
Ordinance No. 518, as amended (the City’s Ethics Ordinance); and complete Form 1295 
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(pursuant to HB 1295, as amended), at the time Consultants and/or Contractor are 
presented to TIRZ #2 for approval. The Consultant Contracts and Construction Contract 
will require Consultants and Contractor, as applicable, to identify and disclose such 
business relationships and conflicts of interest as they may arise from time to time during 
the design and construction of the Project. Consultant Manager shall further disclose in 
writing to TIRZ #2 any relationship or exchange of gifts described in Section 176.006(a)(1)-
(3), Texas Local Government Code that Consultant Manager may have with respect to a 
Consultant or Contractor at the time that Consultant Manager recommends a Consultant 
or Contractor to TIRZ #2. 

 
d. Prepare all contracts with Consultants with not-to-exceed amounts using 

the City’s standard form, unless the City approves otherwise (each, a “Consultant 
Contract” and, collectively, the “Consultant Contracts”). In addition, Consultant Contracts 
shall be performance based, in that payments will be made based on percentage of 
completion of the applicable Consultant’s work. Consultant Manager will obtain approval 
of TIRZ #2 of the not-to-exceed amounts. The Consultant Contracts shall provide for the 
City to own the deliverables upon the periodic payment of amounts due and owning 
under the applicable Consultant Contract and shall entitle the City to use such deliverables 
to continue the Project in the event this Agreement or any Consultant Contracts are 
terminated before completion of the Design and Permitting Phase. Copies of executed 
Consultant Contracts, together with any related amendments and/or addenda, shall be 
provided to TIRZ #2 upon request. The Consultant Contracts shall provide that the City, 
TIRZ #2, and Consultant Manger shall be named as an additional insured on the insurance 
policies required to be carried by Consultant under the applicable Consultant Contract 
and shall include the City, TIRZ #2, and the Consultant Manager as an indemnified party 
under the indemnity provision of the applicable Consultant Contract. 

 
e. Prepare the contract with General Contractor (the “Construction 

Contract”) in accordance with the guidelines included on Exhibit B attached hereto. A 
copy of the executed Construction Contract, together with any related amendments 
and/or addenda, shall be provided to TIRZ #2 upon request. 

 
f. Provide a monthly status report to the City and TIRZ #2. 

 
g. Review work performed by Consultants and Contractor, approve invoices 

and applications for payment submitted by Consultants and Contractor, and submit to 
the City and TIRZ #2 requests for payment of all Consultant invoices and Contractor 
applications for payment timely, to be paid by the City and TIRZ #2 within the timeframes 
set forth in Section 2.f. below. Each payment application submitted  by the Consultants 
shall include an assignment of the then-complete plans and/or deliverables to the City, as 
applicable.  

 
h. Cause construction plans for the Project to be prepared and submitted to 

the City and TIRZ #2 for approval, such approval not to be unreasonably withheld, 
conditioned or delayed (as so approved, the “Construction Plans”). 
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i. Manage all hired Consultants’ work related to the preparation of 

schematic design and design development drawings, construction drawings, 
specifications, cost estimating, and other plans necessary to achieve the vision of the 
Project. This includes reviewing and overseeing the quality and timeliness of the 
Consultants’ work, alerting TIRZ #2 of any deficiencies in any Consultant’s work, and 
recommending termination of Consultant Contracts by the City, if and as necessary. All 
Consultants’ work must be of quality sufficient to support an application for a Site 
Development Permit to the City.  

 
j. Manage the process of obtaining approval of the Construction Plans and 

associated permits from the City. In no event shall Consultant Manager be responsible for 
the payment of any permits (or fees associated therewith) required for the Project. If 
necessary, the Consultant Manager may break the Project into two or more different 
submittals to the City. 

 
k. Perform the Design and Permitting Phase to the best of its ability, and 

without charge to TIRZ #2 for Consultant’s Manager’s Services; provided, however, that 
notwithstanding any provision herein to the contrary, the City shall be responsible for 
the costs to design, permit, install, and construct the Transportation Improvements, 
including without limitation, the hard construction costs; all advertising and other costs 
associated with public bidding and award of construction contracts; the cost of payment, 
performance, and maintenance bonds for the Transportation Improvements; surveying 
costs; the costs of subdivision construction permits and associated submission and 
inspection fees; project contingency; soils and material testing costs; the fees of the 
project engineer, a third party construction supervisor, other professional fees related to 
the design and construction of the Transportation Improvements, and any other 
necessary and reasonable out-of-pocket costs required in connection with the design, 
permitting, construction, inspection and completion of the Transportation Improvements 
(collectively, the “Transportation Improvements Costs”).  

 
l. Advertise the Project for sealed, competitive bids in compliance with 

Chapter 252 and Chapter 271, Texas Local Government Code, including requirements for 
payment and performance bonds for the full cost of constructing the Transportation 
Improvements that comply with Chapter 2253, Texas Government Code and that name 
the City as the beneficiary under the payment and performance bonds, based on the 
Construction Plans, and recommend a qualified bidder/contractor to the City.  Prior to 
bidding the Project, Consultant Manager shall provide the City Engineering department 
with a copy of the documents and materials soliciting the bids, including but not limited 
to the notice to bidders, instructions to bidders, construction contracts, general, special 
and supplemental conditions, and technical specifications.  The City Engineer will review 
the description of the Transportation Improvements for compliance with this Agreement.  
The Consultant Manager shall cause the Project engineer shall make any changes to the 
bid documents required by the City Engineer that do not comply with the terms of this 
Agreement.  The Consultant Manager and the Project engineer will coordinate the receipt 
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and opening of the bids with the City Engineer and will provide a copy of the bids and bid 
tabulations to the City Engineer for review and approval, such approval not to be 
unreasonably withheld, conditioned or delayed. Within fourteen (14) days after receipt 
of the bids, the City Engineer will notify Consultant Manager of the City’s Engineer’s 
approval or rejection of the bids and the City Engineer’s and Project engineer’s 
recommendation of the lowest responsible bidder/contractor.  If Consultant Manager 
agrees with the City Engineer’s and Project Engineer’s recommendation, the bid will be 
submitted to the City Council with a recommendation for approval. If the City Council 
approves the bid, the City will enter into the Construction Contract with the approved 
bidder/contractor for the construction of the Transportation Improvements; provided, 
the Construction Contract shall not exceed the balance of the certificates of obligation 
issued for the Project (“Bonds”). In the event lowest responsible bid exceeds the balance 
of the Bonds, the Parties shall reasonably cooperate to modify the scope of the 
Transportation Improvements so that the cost to construct the Transportation 
Improvements does not exceed the balance of the Bonds.  In no event shall the City be 
required to enter into a Construction Contract that exceeds the balance of the Bonds. 

 
m. Manage Contractor’s work related to the construction of the Transportation 

Improvements in accordance with the Construction Plans. This includes reviewing and 
overseeing the quality and timeliness of Contractor’s work, alerting TIRZ #2 of any 
deficiencies in Contractor’s work, and recommending termination of the Construction 
Contract by the City, if and as necessary.  

 
n. Perform the Construction Phase to the best of its ability, and without charge 

to TIRZ #2 for Consultant’s Manager’s Services; provided that in no event shall Consultant 
Manager be responsible for any Transportation Improvements Costs. 

 

2. City and TIRZ #2 Responsibilities During the Design and Permitting Phase. 

 

In order to support the Project, the City and TIRZ #2 shall: 
 

a. Promptly review and reasonably approve the Budget as presented by 
Consultant Manager and found to be acceptable by the City and TIRZ #2, acting in their 
respective reasonable discretion. 

 
b. Within thirty (30) days after approving the Budget, dedicate funds for the 

Project in accordance with the Infrastructure Agreement. 
 

c. Promptly review and reasonably approve Consultants’ scopes of service, 
not-to-exceed contract amounts, performance milestones, and deliverables provided by 
the Consultant Manager that are found to be acceptable by the City and TIRZ #2, acting in 
their respective reasonable discretion, and execute the Consultant Contracts. 

 
d. Pay Consultants when and as required under the Consultant Contracts 

within fifteen (15) days following receipt by the City and TIRZ #2 of Consultant Manager’s 
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request and recommendation for payment, subject to Chapter 2251, Texas Government 
Code. 

 
e. Make reasonable efforts to assist Consultant Manager and the Consultants 

in obtaining any approvals necessary from the board of TIRZ #2 and/or from all applicable 
departments of the City, consistent with the City Charter and City ethics ordinance, to 
obtain the applicable permits for the Project. 

 
f. Promptly review and approve the Construction Plans presented by 

Consultant Manager. 
 
g. Execute the Construction Contract, and review construction draw requests 

from the Contractor submitted in accordance with the terms of the Construction 
Contract, which shall be provided no more frequently than once a month.  Not later than 
10 days after receipt of a request for payment, the City engineer shall review such 
requests and recommend the amount included in such requests to be paid.  The City 
Engineer may reject a payment request for any reason set forth in the Construction 
Contract.  Within 10 days after the City engineer’s recommendation, the City shall then 
advance the amount so recommended by checks drawn on the Transportation 
Improvements Account payable to Contractor. 

 
h. During the Construction Phase, to review, approve and sign necessary and 

appropriate change orders in a timely manner; to perform all inspections of the 
Transportation Improvements in a timely manner; and to approve the Transportation 
Improvements in a timely manner if constructed in accordance with the Construction Plans. 

 
i. After completion of the installation of the public utility lines in accordance 

with applicable contracts and requirements to be constructed as part of the Project, to allow 
such lines to be connected to the City’s utility systems to allow the testing of such 
Transportation Improvements as may be required for the final acceptance by the City. 

 
3. Timing of Design and Permitting Phase and Construction Phase.  The Parties shall 

each use good faith, commercially reasonable efforts with respect to items for which such Party is 
responsible in accordance with Section 2 above to (i) cause the Design and Permitting Phase to be 
completed within nine (9) months of execution of this Agreement; (ii) cause the Project to be bid, 
the Contractor to be selected and the Construction Contract to be executed within three (3) months 
following completion of the Design and Permitting Phase; (iii) cause a notice to proceed under the 
Construction Contract to be issued within ten (10) days after the City’s approval and execution of 
the Construction Contract; and (iv) cause the Construction Phase to be completed within ___ 
months following issuance of such notice to proceed. 

 
4. Compliance with Applicable Law.  The parties will work in good faith to cause the Project 
to be bid and administered in a manner that is compliant with Chapter 252, Texas Local Government 
Code and Subchapter C, Chapter 271, Texas Local Government Code and the Infrastructure 
Agreement, and shall approve amendments to this Agreement and include terms in the 
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Construction Contract as necessary to comply with said laws.  

 

5. Choice of Law and Venue. This agreement shall be construed according to the laws of the 
State of Texas, with venue in the courts of Hays County, Texas. 

 
6. Partial Invalidity. If any provisions of this Agreement, or the application thereof to any 
particular party or circumstance, shall to any extent be invalid or unenforceable, the remainder 
of this Agreement, or the application of such provision to any other particular party or 
circumstance, shall be valid and enforceable. 

 
7. Attorneys’ Fees. In the event of any litigation regarding this Agreement, the losing party 
shall pay to the prevailing party reasonable attorneys’ fees and costs of court. 

 
8. Multiple Counterparts; Multiple Signature Pages. This Agreement and any amendment 
or supplement thereto may be executed in two or more counterparts (each of which may bear 
the original signatures of all or some of the parties to this Agreement) and, if each of the parties 
to this Agreement has executed at least one such counterpart, then all such counterparts 
together shall constitute one and the same agreement with the same force and effect as if all 
signatures appeared on a single document. Any signature page of this Agreement or of such an 
amendment or supplement thereto may be detached from any counterpart thereof without 
impairing the legal effect of any signatures thereon, and may be delivered by telecopy or email 
and attached to another counterpart thereof identical in form thereto but having attached to it 
one or more additional counterparts of the same or other signature pages to this Agreement. 

 
9. Statutory Verifications. 

 
a. To the extent this Agreement constitutes a contract for goods or services 

within the meaning of Section 2270.002 of the Texas Government Code, as amended, solely 
for purposes of compliance with Chapter 2270 of the Texas Government Code, and subject 
to applicable Federal law, the Consultant Manager represents that neither the Consultant 
Manager nor any wholly owned subsidiary, majority-owned subsidiary, parent company or 
affiliate of Consultant Manager (i) boycotts Israel or (ii) will boycott Israel through the term 
of this  Agreement. The terms “boycotts Israel” and “boycott Israel” as used in this 
paragraph have the meanings assigned to the term “boycott Israel” in Section 808.001 of 
the Texas Government Code, as amended. 

b. To the extent this Agreement constitute a governmental contract within the 
meaning of Section 2252.151 of the Texas Government Code, as amended, solely for 
purposes of compliance with Chapter 2252 of the Texas Government Code, and except to 
the extent otherwise required by applicable federal law, Consultant Manager represents 
that Consultant Manager nor any wholly owned subsidiary, majority-owned subsidiary, 
parent company or affiliate of Consultant Manager is a company listed by the Texas 
Comptroller of Public Accounts under Sections 2270.0201, or 2252.153 of the Texas 
Government Code. 

c. The Consultant Manager hereby verifies that it and its parent company, wholly- 
or majority-owned subsidiaries, and other affiliates, if any, do not boycott energy companies 
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and will not boycott energy companies during the term of this Agreement. The foregoing 
verification is made solely to comply with Section 2274.002, Texas Government Code, and to 
the extent such Section is not inconsistent with a governmental entity’s constitutional or 
statutory duties related to the issuance, incurrence, or management of debt obligations or the 
deposit, custody, management, borrowing, or investment of funds.  As used in the foregoing 
verification, "boycott energy company" means, without an ordinary business purpose, refusing 
to deal with, terminating business activities with, or otherwise taking any action that is 
intended to penalize, inflict economic harm on, or limit commercial relations with a company 
because the company: (A) engages in the exploration, production, utilization, transportation, 
sale, or manufacturing of fossil fuel-based energy and does not commit or pledge to meet 
environmental standards beyond applicable federal and state law; or (B) does business with a 
company described by the preceding statement in (A). 

d. The Consultant Manager hereby verifies that it and its parent company, wholly- 
or majority-owned subsidiaries, and other affiliates, if any, do not have a practice, policy, 
guidance, or directive that discriminates against a firearm entity or firearm trade association 
and will not have a practice, policy, guidance, or directive that discriminates against a firearm 
entity or firearm trade association during the term of this Agreement. The foregoing 
verification is made solely to comply with Section 2274.002, Texas Government Code. As used 
in the foregoing verification, “discriminate against a firearm entity or firearm trade 
association” means: (i)  refuse to engage in the trade of any goods or services with the entity 
or association based solely on its status as a firearm entity or firearm trade association; (ii)  
refrain from continuing an existing business relationship with the entity or association based 
solely on its status as a firearm entity or firearm trade association; or (iii)  terminate an existing 
business relationship with the entity or association based solely on its status as a firearm entity 
or firearm trade association; but does not include (a)  the established policies of a merchant, 
retail seller, or platform that restrict or prohibit the listing or selling of ammunition, firearms, 
or firearm accessories; or (b) a company's refusal to engage in the trade of any goods or 
services, decision to refrain from continuing an existing business relationship, or decision to 
terminate an existing business relationship to comply with federal, state, or local law, policy, 
or regulations or a directive by a regulatory agency; or for any traditional business reason that 
is specific to the customer or potential customer and not based solely on an entity's or 
association's status as a firearm entity or firearm trade association. 

 
10. Appropriations. Notwithstanding any provision contained herein, the financial obligations 
of the City and TIRZ #2 contained herein are subject to and contingent upon appropriations by the 
City Council and TIRZ #2 of such funds or other revenues being available, received and 
appropriated by the City and TIRZ #2 in amounts sufficient to satisfy said obligations. In no event 
shall this instrument be construed to be a debt of the City and TIRZ #2. 

 

[Signatures on following page] 
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Executed as of the date first written above. 

 

City: 

 

CITY OF KYLE, TEXAS,  

a Texas home rule municipality 

 

__________________________________________ 

By: 

Its:  

 

 

TIRZ #2: 

THE CITY OF KYLE TIRZ#2 

 

__________________________________________ 

By: 

Its:  

 

 
  

Item # 32



 
 

063750.00034  371509 v7 

Consultant Manager: 
 
Plum Creek Development Partners, Ltd.,  
a Texas limited partnership 
        
By: PCDP General Partner, LLC,  

a Texas limited liability company,  
its general partner 

 
 

By: ________________________________ 
Richard Negley, Manager 

 
 

By: ________________________ 
  Thomas J Smith, Manager 

 
By: MountainCityLand, LLC,  

a Texas limited liability company, its manager 
 
 

By: __________________ 
Laura Negley Gill, Manager 
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Exhibit A 
Description of Project 

 
The Transportation Improvements consist of the design, construction, and installation the 

following roadway, trail, and streetscape improvements and associated infrastructure improvements: 
 

(i) Avenue “A” Street Extension and associated utilities from Burnham to 1626, 
including raised paver table road section between Burnham & Everett, and a 
raised paver table intersection at Cromwell & Avenue “A”; 
 

(ii) Cromwell Road Extension and associated utilities from Avenue “A” to existing 
roundabout;  

 
(iii) Heroes Park Drive Extension and associated utilities from Cromwell to 1626;  

 
(iv) Cultural Trail & Streetscape;  

 
(v) Avenue “A” Streetscape (Lights/Landscape only) from Burnham to Cromwell 

(southside), consistent with the attached street section diagram;  
 

(vi) Cromwell Street Streetscape (Lights/Landscape only) from Avenue “A” to 
existing roundabout (westside), consistent with the attached street section 
diagram;  
 

(vii) Enhanced Safety at Kohler’s Crossing/Cromwell intersection (Pedestrian 
Crossing/Streetlight); and 
 

(viii) PEC direct costs applicable to new roadway construction; and 
 

(ix) Restaurant Pad Parking and Streetscape. 
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Exhibit A-1 
Depiction of Project 

 
[attached] 
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Exhibit B 
Construction Contract Terms 

 
The Construction Contract shall contain the following terms, unless approved otherwise by the 
City: 
 

1. The Contractor will be required to post payment and performance bonds in the full contract 
amount, and to carry commercial general liability insurance written on a “per-occurrence” 
basis in a minimum amount of $1,000,000 combined single limit per occurrence, $2,000,000 
general aggregate, and $2,000,000 products/completed operations aggregate, and the City 
will be named as an additional insured or beneficiary, as appropriate, of such insurance and 
bonds.  The performance bond shall include a one-year maintenance period following 
substantial completion of the Transportation Improvements, or such other period set forth 
in the Construction Contract. 
 

2. A minimum of five percent (5%) retainage shall be withheld from each payment made to the 
Contractor, such retainage to be paid to Contractor following final completion of the Project 
and delivery of final lien waivers, as further set forth in the Construction Contract. 

 
3. The Contractor will indemnify the City from any liability arising out of claims arising due to 

Contractor’s activities related to installation and construction of the Transportation 
Improvements. 

 
4. In order to obtain any progress payment payable to the Contractor, Contractor must 

deliver to Consultant Manager and the City a copy of the certified construction draw 
request containing sufficient detail for the City to verify the payment request completed 
to the date of the contractor’s draw request and has been approved by the Project 
Engineer and the Consultant Manager; (ii) the Project Engineer’s certification of the 
amount of the contract price remaining to be paid; and (iii) an affidavit signed by the 
contractor, in the form of a conditional waiver and release of lien upon progress payment, 
including affirmation of that payment of all subcontractors and vendors supplying labor 
and or materials for the Transportation Improvements will be made upon receipt of the 
amount request in the draw request.  The City may dispute a draw request by giving written 
notice to the Consultant Manager, Contractor and Project engineer of the amount of the 
draw request disputed and the specific basis for the dispute within 10 days of receipt of 
the draw request; provided that a dispute will only be permitted if the City, in good faith, 
alleges that the work covered by the draw request has not been completed in accordance 
with the Construction Contract or there is a default by the contractor under the 
Construction Contract, and the City shall pay any amount that is not in dispute.  The parties 
shall cooperate to resolve any dispute permitted under this Section promptly in order to 
avoid a default under the Construction Contract. 
 

5. For contracts that have a stated expenditure of at $1 million for the purchase of goods and 
services or that result in the City spending at least $1M during fiscal year, Pursuant to 
Subchapter J, Chapter 552, Texas Government Code, Contractor shall: 
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a.    Preserve all contracting information related to the Agreement as provided by 
the records retention requirements applicable to the Owner for the duration of the 
Agreement; 
b.    Promptly provide to the Owner any contracting information related to the 
Agreement that is in the custody or possession of the entity on request of the 
Owner; and 
c.     On completion of the Agreement, either: 

i.        provide at no cost to the Owner all contracting information related to 
the Agreement that is in the custody or possession of the entity; or 
ii.         preserve the contracting information related to the Agreement as 
provided by the records retention requirements applicable to the 
governmental body. 

 
 The requirements of Subchapter J, Chapter 552, Texas Government Code, may apply to 
this Agreement and the Contractor agrees that the Agreement can be terminated if the 
Contractor knowingly or intentionally fails to comply with a requirement of that 
subchapter.  
 
Contracting information" includes, but is not limited to, records, communications and 
other documents related to the bid process, contract, payments, receipts, scope of 
work/services, and performance." 
 

The Construction Contract shall contain the following terms, unless approved otherwise by 
Consultant Manager: 
 

1. Consultant Manger shall be named as an additional insured on the insurance policies 
required to be carried by Contractor under the Construction Contract. 
 

2. The Contractor will indemnify Consultant Manager from any liability arising out of claims 
arising due to Contractor’s activities related to installation and construction of the 
Transportation Improvements. 

 
3. The Contractor shall commence construction within five (5) days following issuance of a 

notice to proceed under the Construction Contract. 
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CONVEYANCE ESCROW AGREEMENT 

 

GF File No._______________ 

 

Effective Date:   _________________, 2022 

 

Contract: Collectively, (i) that certain Infrastructure and Property Conveyance 

Agreement – Brick and Mortar District of even date herewith 

(“Infrastructure Agreement”) by and between the City of Kyle, Texas, a 

Texas home rule municipal corporation (the “City”), Plum Creek 

Development Partners, Ltd., a Texas limited partnership (“PCDP”) and 

Mountain Plum, Ltd., a Texas limited partnership (“MP” and, together 

with PCDP, “Owner”), and (ii) that certain Letter Agreement confirming 

Allocation of Land to Satisfy Land Dedication of Plum Creek Land to the 

City of Kyle, Texas dated March 12, 2021, as amended by that certain First 

Amendment to Letter Agreement of even date herewith and Second 

Amendment to the Letter Agreement of even date herewith (collectively, the 

“Letter Agreement”), by and between the City, PCDP and MP, as the 

Infrastructure Agreement and/or Letter Agreement, may be amended from 

time to time.  Any capitalized terms used herein and not otherwise defined 

shall have the meaning ascribed to such term in the Infrastructure 

Agreement or Letter Agreement, as applicable. 

 

Property: Collectively, (i) that certain approximately 0.8-acre tract of land more 

particularly described in the Infrastructure Agreement as the Restaurant 

Parcel (“Restaurant Parcel”); (ii) that certain approximately 1.75-acre 

tract of land more particularly described in the Letter Agreement as the 

Office Building Parcel (“Office Building Parcel”); and (iii) that certain 

approximately 1.73-acre tract of land more particularly described in the 

Letter Agreement as the Hotel/Convention Center Parcel 

(“Hotel/Convention Center Parcel”). 

 

City’s address for notice: City of Kyle    

   Attn: City Manager    

   100 W. Center Street       

   Kyle, Texas 78640    

 

with required copy to:  The Knight Law Firm, LLP 

    223 W. Anderson Lane, Suite A105 

    Austin, Texas 78752 

 

Owner’s address for notice: Mountain Plum, Ltd. and Plum Creek Development Partners, Ltd. 

4040 Broadway, Suite 501 

San Antonio, Texas 78209 

Attn: Richard B. Negley and Laura Negley Gill 

 

with required copies to:  Momark Development  

31 Navasota Street, Suite 240 

Austin, Texas 78702 

Attn: Megan Shannon 
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And    Golden Steves & Gordon, LLP 

200 East Basse Rd, Suite 200 

San Antonio, Texas 78209 

Attn:  Stephen L. Golden 

 

Escrow Agent: Corridor Title Co. 

  

Escrow Agent’s 

Address for Notice: Corridor Title Co. 

 Attn:  Gina Kufrovich 

171 Benney Ln, Bldg. I 

 Dripping Springs, TX 78620 

 

Deeds: Collectively, (i) Special Warranty Deed conveying the Restaurant Parcel 

to the City, attached hereto as Exhibit A (“Restaurant Parcel Deed”); 

(ii) Special Warranty Deed conveying the Office Building Parcel to the 

City, attached hereto as Exhibit B (“Office Building Parcel Deed”); and 

(iii) Special Warranty Deed conveying the Hotel/Convention Center 

Parcel to the City, attached hereto as Exhibit C (“Hotel/Convention 

Center Parcel Deed”). 

 

Escrow Agent’s Duties: Upon receipt of written notice (the “Conveyance Notice”) from the City 

that the City has Commenced Construction of the Transportation 

Improvements (as such term is defined in the Infrastructure Agreement) 

on or before the date which is eighteen (18) months following the Effective 

Date, as the same may be extended as provided in Section 3.04 of the 

Infrastructure Agreement (the “TI Commencement Deadline”) in 

accordance with the terms and provisions of the Infrastructure Agreement, 

Escrow Agent shall deliver notice of same to Owner, and if Owner 

provides no written objection thereto to Escrow Agent within 30 days after 

Owner’s receipt of the Conveyance Notice (the “Conveyance Deadline”), 

the Escrow Agent will record the Deeds in the Official Public Records of 

Hays County, Texas.  

 

Simultaneously with the recording of the Restaurant Parcel Deed, Escrow 

Agent will record the Annexation Instruments (as defined in the 

Infrastructure Agreement) in the Official Public Records of Hays County, 

Texas; provided, however, in the event that as of the date of the 

Conveyance Notice, the Restaurant Restriction Withdrawal has not 

occurred as described in the Infrastructure Agreement, Escrow Agent will 

record the Supplemental Declaration and Agreement Regarding 

Declaration (both such terms as defined in the Infrastructure Agreement) 

in the Official Public Records of Hays County, Texas, in lieu of the 

Annexation Instruments. 

 

Simultaneously with the recording of the Office Building Parcel Deed, 

Escrow Agent will record the Office Building DTD (as defined in the 

Letter Agreement) in the Official Public Records of Hays County, Texas. 

 

Simultaneously with the recording of the Hotel/Convention Center Parcel 

Deed, Escrow Agent will record the Hotel/Convention Center DTD (as 
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defined in the Letter Agreement) affecting the Hotel/Convention Center 

Parcel in the Official Public Records of Hays County, Texas. 

 

 Additionally, prior to the Conveyance Deadline, the City and Owner shall 

deliver to Escrow Agent all reasonable and customary documents as may 

be required by Escrow Agent, City and Owner in connection with the 

conveyance of the Property to the City and in accordance with the Contract 

(collectively, the “Closing Documents). Upon the recording of Deeds and 

other applicable documents as provided in this section above and delivery 

of the executed Closing Documents to the City and Owner, this Agreement 

shall automatically terminate. 

 

 In the event Commencement of Construction of the Transportation 

Improvements does not occur on or before the TI Commencement 

Deadline in accordance with the terms and provisions of the Infrastructure 

Agreement (subject to such extension(s) as may be mutually agreed upon 

between the parties in writing, which agreement is hereby authorized to be 

approved and executed by the City Manager), Owner may provide written 

notice thereof (the “Termination Notice”) to the City and Escrow Agent. 

If the City provides no written objection thereto to Escrow Agent within 

30 days after the City’s receipt of the Termination Notice, (i) Escrow 

Agent shall return the Deeds to Owner, (ii) Owner shall have no further 

obligation to convey the Restaurant Parcel to the City, (iii) Owner shall 

have no further obligation to convey the Office Building Parcel or the 

Hotel/Convention Center Parcel to the City pursuant to this Agreement 

(the conveyance of which to thereafter be governed by the terms, 

provisions, and conditions of the Letter Agreement), and (iv) this 

Agreement shall automatically terminate. 

 

Consideration: Ten and no/100 dollars ($10.00) and other good and valuable 

consideration, the payment and receipt of which are hereby acknowledged. 

 

Agreement: 1. The Deeds have been deposited into escrow with Escrow Agent 

and shall be received, held and disbursed as set forth herein. 

 

2. Notwithstanding any provision herein to the contrary, in the event 

of dispute between City, Owner, and/or Escrow Agent related to the 

holding and/or disbursing of the Deeds, Escrow Agent shall have the right 

to disburse the Deeds into a court of competent jurisdiction in Hays 

County, Texas. Escrow Agent shall provide written notice of Escrow 

Agent’s intent to disburse the Deeds into the registry of a court not less 

than five (5) business days prior thereto. The five (5) day notice period 

specified herein shall not apply in the event Escrow Agent is served with 

a court order or other direction of a court to disburse the Deeds. 

 

3. Escrow Agent shall have no liability or responsibility related to 

the satisfactory completion of the matter, or for any other matter, event, 

action or non-action related hereto, except for the holding of the Deeds as 

herein provided. City and Owner hereby release and hold harmless Escrow 

Agent from any and all matters, events, actions, and non-actions related 
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hereto excluding only matters, events, actions or non-actions by Escrow 

Agent that constitute gross negligence or willful misconduct. 

 

4. Escrow Agent may elect to terminate its services hereunder 

without the consent of either City or Owner, provided however, Escrow 

Agent shall provide written notice to both City and Owner not less than 

thirty (30) calendar days prior to any such termination of services. City 

and Owner shall appoint a new escrow agent and provide Escrow Agent 

mutual written release/disbursement instructions within such thirty (30) 

day period. 

 

5. City and Owner may mutually elect to remove or replace Escrow 

Agent. Upon such mutual election, City and Owner shall provide written 

notice to Escrow Agent of such election and Escrow Agent shall have two 

(2) business days after receipt of such written notice to disburse the Deeds 

as may be provided in any such notice. 

 

6. This Agreement and the Contract represent the entire agreement 

of the parties hereto related to the Deeds. This Agreement shall not be 

amended, except in writing with the mutual consent of the City, Owner, 

and Escrow Agent. The persons signing this Agreement warrant and 

represent that they have the authority and authorization to execute this 

agreement on behalf of the respective parties identified with their 

signatures. 

 

7. This Agreement is governed by the laws of the State of Texas.  

Venue for disputes arising from or related to this agreement shall be in 

Hays County, Texas. 

 

8. This Agreement may be executed in multiple counterparts.  Each 

executed counterpart shall in aggregate constitute a single original 

document in the same manner as if all parties hereto had executed the same 

single document.  Separate signature pages from each original counterpart 

may be combined with and/or into a single original document for purposes 

of recording. 

 

9. This Agreement is binding upon City, Owner, and Escrow Agent 

and their respective successors and assigns. Owner may assign its rights 

under this Agreement to a third party upon notice to, but without the prior 

written consent of the City. 

 

[SIGNATURES ON THE FOLLOWING PAGE.] 
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Conveyance Escrow Agreement S-1 

EXECUTED in multiple originals to be effective as of the Effective Date. 

      CITY: 

       

      CITY OF KYLE, TEXAS 

 a Texas home-rule municipal corporation 

Attest: 

By:       By:      

Name: Jennifer Holm    Name:  Travis Mitchell 

Title:  City Secretary    Title: Mayor 
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Conveyance Escrow Agreement S-2 

PCDP:  
 

Plum Creek Development Partners, Ltd.,  

a Texas limited partnership 

        

By: PCDP General Partner, LLC,  

a Texas limited liability company,  

its general partner 

 

 

By: ________________________________ 

Richard Negley, Manager 

 

 

By: ________________________________ 

Thomas J Smith, Manager 

 

By: MountainCityLand, LLC,  

a Texas limited liability company, its manager 

 

 

By: ________________________ 

Laura Negley Gill, Manager 
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Conveyance Escrow Agreement S-3 

MP:  
 

Mountain Plum, Ltd.,  

a Texas limited partnership 

 

By: MP General, LLC,  

a Texas limited liability company,  

its general partner 

 

 

By: _____________________________ 

Richard Negley, Manager 

 

 

By: ______________________________ 

Thomas J Smith, Manager 

  

By: MountainCityLand, LLC,  

a Texas limited liability company, 

its manager 

 

 

By: ________________________ 

Laura Negley Gill, Manager 
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Conveyance Escrow Agreement S-4 

ESCROW AGENT: 

Corridor Title  

 

 

By:      

Name:      

Title:      
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Conveyance Escrow Agreement   

Exhibit “A” – 1 

EXHIBIT A 

RESTAURANT PARCEL DEED 

 

[to be attached] 
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Conveyance Escrow Agreement   

Exhibit “B” – 1 

EXHIBIT B 

OFFICE BUILDING PARCEL DEED 

 

[to be attached] 
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Conveyance Escrow Agreement   

Exhibit “C” – 1 

EXHIBIT C 

HOTEL/CONVENTION CENTER PARCEL DEED 

 

[to be attached] 
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SITE-SPECIFIC DECLARATION OF  

COVENANTS, RESTRICTIONS AND EASEMENTS 

[Soccer Parcel] 

STATE OF TEXAS 

COUNTY OF HAYS 

This Site-Specific Declaration of Covenants, Restrictions, and Easements [Soccer Parcel] (this 
“Declaration”) is made this ____ day of __________________, 2022 (“Effective Date”), by PLUM CREEK 
DEVELOPMENT PARTNERS, LTD, a Texas limited partnership and MOUNTAIN PLUM, LTD., a Texas limited 
partnership, on behalf of itself, its successors and assigns (“Declarant”). 

Recitals 

A. Declarant is the owner of that tract of real property located in Hays County, Texas, more 
particularly described on Exhibit A, attached and incorporated herewith (the “Soccer Parcel”).  

 
B. The Soccer Parcel is adjacent to or in the vicinity of the Mixed-Use Community, as such 

term is defined below. The land that may be made part of the Mixed-Use Community by annexation is 
described in the Plum Creek Mixed-Use Master Declaration, recorded as Document No. 17035892 in the 
Official Public Records of Hays County, Texas, as may be supplemented and amended from time to time 
(collectively, the “Mixed-Use Declaration”).  

 
C. Declarant intends to convey the Soccer Parcel to the City of Kyle, a Texas home rule city, 

and its affiliates (collectively, the “City”), and to provide for the development and use of the Soccer Parcel 
in a manner that compliments the Mixed-Use Community, the City hereby consents that the Soccer Parcel 
shall be subject to the terms, covenants, conditions, easements, and restrictions of this Declaration, as 
evidenced by its signature as attached hereto. 

NOW, THEREFORE, in consideration of the mutual covenants herein contained, and for other 
good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, 
Declarant and the City hereby declares that the Soccer Parcel shall be owned, conveyed, maintained, and 
used subject to the provisions of this Declaration, which shall constitute a covenant running with the title 
to such property and shall be binding upon all parties now or hereafter having any right, title, or interest 
in the Soccer Parcel, and their heirs, successors, successors-in-title, and assigns. This Declaration, as may 
be supplemented and amended from time to time, shall inure to the benefit of, and shall be enforceable 
by Declarant until such time as Declarant or the successors and assigns of Declarant cease to exist; and 
the Mixed-Use Association. 

1. Definitions 
 
(a) The term “Applicable Law” means all applicable laws, statutes, ordinances, codes, rules, 

regulations, orders, licenses, permits, applicable judicial decisions or decrees of any 
“Governmental Authority” or “Governmental Authorities” which such terms shall include 
all federal, state, county, city, township, or local governmental or quasi-governmental 
authority, entities, or bodies (or any department or agency thereof) exercising jurisdiction 
over the Property. 
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(b) The term “Associations” means, collectively, the Mixed-Use Association and the 
Residential Association.  
 

(c) The term “Development Period” means the period of time during which the Declarant 
owns any property within the Mixed-Use Community that is encumbered by the Mixed-
Use Declaration. 

 
(d) The term “Mixed-Use Association” means the Plum Creek Mixed-Use Property Owners’ 

Association, Inc., a Texas nonprofit corporation, its successors and assigns. 
 

(e) The term “Mixed-Use Community” means the development governed by the Mixed-Use 
Declaration.    

 
(f) The term “Neighborhood Zone” means that portion of the Property that is within 200 

feet from the boundaries of the Residential Community or within 200 feet from the 
boundaries of the Mixed-Use Community . 

 
(g) The term “Residential Community” means the development governed by the Residential 

Declaration.    
 

(h) The term “Residential Declaration” the Plum Creek North Master Covenant, recorded as 
Document No. 21026524, Official Public Records of Hays County, Texas, as amended.  

 
(i) The term “Residential Association” means the Plum Creek North Master Community, Inc. 

a Texas nonprofit corporation, its successors and assigns . 
 

(j) The term “Owner” means the holder of record title to all or any portion of the Soccer 
Parcel. 

 
2. Use and Conduct 

 
2.1. Land Use Covenants. The Soccer Parcel shall expressly NOT be a part of the Mixed-Use 

Community or encumbered by the Mixed-Use Declaration and, therefore, the Owner shall not be a 
member of the Mixed-Use Association, but the Soccer Parcel, and any portion thereof, shall be subject 
to those covenants and restrictions set forth in this Declaration. 

 
2.2. Soccer Parcel Use. The Soccer Parcel shall be used solely for the construction, use and 

operation of recreational fields and improvements, including but not limited to restrooms, concession 
areas, and parking lots, related to the use of the fields for recreation and for no other purpose, unless 
otherwise approved by the Declarant (collectively, the “Recreational Use”). The recreational fields and 
improvments may be used for reacreational purpose other than soccer.  The Soccer Parcel and all 
structures, landscaping, signage, buildings, equipment, and other improvements and areas located 
therein and thereon, if any, shall be used in accordance with Applicable Law.  

 
2.3. Restricted Activities and Uses. The following activities and uses are prohibited within 

the Soccer Parcel unless expressly authorized by the Declarant during the Development Period and 
thereafter the Board, and then subject to such conditions as may be imposed by the Declarant or the 
Board. The Declarant and the Board shall have the right to determine if any activities or uses violate this 
Section 2.3 in the Declarant’s and the Board’s, as applicable, reasonable discretion: 
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(a) “adult entertainment uses”, which term shall mean and refer to any theater, 

establishment, equipment or system which: (A) shows, previews, sells, rents, distributes, 
displays, depicts or promotes in any way “adult” movies, films, motion pictures, videos, television 
shows, cable media, magazines, books or other medium, media or electronic experience 
(whether now or hereafter developed); or (B) sells, rents, or distributes sexually explicit games, 
toys, devices, or similar merchandise (provided that nothing herein is intended to require the 
blocking of access to the same from any personal computer or internet access point or any future 
technological equivalent). For the purposes of the foregoing, the term “adult” shall mean and 
refer to any material that is (i) obscene or pornographic as determined by Declarant or the Board 
in its discretion, or (ii) rated X or NC-17 or its equivalent by the movie production industry (or any 
successor rating established by the movie production industry); 

 
(b) the sale of illicit drugs or paraphernalia for use of illicit drugs; or, 
 
(c) gambling for money facility or operation, including, but not limited to off track 

or sports betting parlor, table games such as black jack, poker, slot machines, video poker/black 
jack/keno machines or similar devices; or bingo hall. Notwithstanding the foregoing, the 
prohibition shall not apply to governmental sponsored gambling activities, or charitable gambling 
activities, so long as such activities are incidental to the public use of the Soccer Parcel, or to 
activities which might be associated with gambling but whereby no money changes hands. 
 
2.4. Nuisances. No unsightly article, building, condition, or any other item or condition 

creating a nuisance or otherwise in violation of law shall be permitted to exist or remain on or within the 
Soccer Parcel. The Owner and its employees, agents, visitors, guests, and licensees shall refrain from any 
conduct, actions, or use of any devices that would distract from the quality of the Soccer Parcel. The 
following activities are expressly prohibited within the Soccer Parcel:  

 
(a) the burning of materials that cause smoke to cross the Soccer Parcel;  
 
(b) the parking or storage of motor vehicles or motorcycles on the Soccer Parcel for 

more than twenty-four (24) hours;  
 
(c) the storage of materials or equipment except as permitted in the Plans;  

 
(d) the staging of construction work except as permitted in the Plans;  

 
(e) the storage of hazardous or toxic materials except as permitted in the Plans and 

in compliance with all Applicable Law;  
 

(f) the use or placement of underground storage tanks except as permitted in the 
Plans and in compliance with all Applicable Law; 
 

(g) the use, enjoyment, and occupancy of any portion of the Soccer Parcel in a 
manner that causes or produces any effects that are discernible by or affect the owners or 
occupants of the Residential Community or the Mixed-Use Community by their volume, duration, 
pounding beat, frequency or shrillness, vibration, or light (collectively, the “Disturbances”), 
except as permitted herein;  
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(h) the use of laser pointers, spotlights, drones, or other unmanned aerial vehicles 
or equipment or activity except in the event such equipment is being operated by the City or its 
designee;  
 

(i) the use of devices that unreasonably interfere with television or radio reception;  
 

(j) sleeping or camping overnight in the Soccer Parcel and the use of tents for such 
activity; and,  

 
(k) the discharge of firecrackers and other fireworks except in connection with 

fireworks, laser shows, or similar displays under a license or permit issued for that purpose and 
approved in advance by the Declarant.  
 
2.5. Grills and Fire. Use of stoves and portable grills (wherein the charcoal and other material 

to be burned shall at all times be completely contained within the stove or grill) or other fire safety-
approved fire receptables are permitted during normal park hours but only outside the Neighborhood 
Zone. All other uses of fire are prohibited. The Owner shall provide sufficient fire apparatus, equipment, 
and infrastructure (including but not limited to fire hydrants, sprinklers, fire lanes, and signage) within 
the Property to guard against the spread of fire within the Property. No fires or grilling may occur within 
the Neighborhood Zone.  

 
2.6. Parking. Parking (whether associated with the playing of sports, participation in events, 

or general use) is prohibited within both the Residential Community and the Mixed-Use Community 
except in those areas of the Residential Community or the Mixed-Use Community, as applicable, that 
have been pre-approved by either the board of directors of the Residential Association or the board of 
directors of the Mixed-Use Association, as applicable, and identified with signs as “Permitted Parking 
Areas”, such signs also being subject to the prior written approval of the Residential Association or the 
Mixed-Use Association, as applicable. The City shall manage the parking of its guests and invitees by 
providing adequate on-site parking for any events held on the Property and shall take reasonable steps 
to enforce compliance, including but not limited to (A) displaying appropriate signage that prohibits 
parking within any privately owned areas of the Residential Community and the Mixed-Use Community, 
as applicable, (B) issuing parking tickets, and/or (C) towing of any vehicles that are parked in any 
designated prohibited parking areas.  

 
2.7. Structures/Improvements. No temporary, permanent, or enclosed structure (including 

but not limited to lighting, signage, and seating) that is taller than twenty (20’) feet above finish grade 
may be erected within the Neighborhood Zone, unless agreed to by the Mixed-Use Association. If the 
City determines that an above-ground storage tank must be used or installed within the Neighborhood 
Zone, the City will work with the Mixed-Use Association in good faith to minimize the visual impact of the 
above-ground storage tank by installing screening to be approved by the Mixed-Use Association in their 
reasonable discretion.  

 
2.8. Park Regulations. Use of the Property must comply with Chapter 26 of the City of Kyle 

Code of Ordinances, as such may be amended from time to time (the “Parks and Recreation Ordinance”). 
Each Association reserves the right to ask the City cease, end, and terminate any activity in violation of 
the Parks and Recreation Ordinance. The Parks and Recreation Ordinance is specifically incorporated 
herein by reference.  
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2.9. Activities. Sports and civic activities within the Neighborhood Zone are required to cease 
operations and entertainment at sundown. Sports and civic activities within the Property outside the 
Neighborhood Zone are required to cease operations and entertainment at 10:00 p.m. on weekdays, and 
11:00 p.m. on Friday and Saturday. Notwithstanding the foregoing, on no more than ten (10) days each 
year (each a “City Special Event Day”), the Mixed-Use Association shall grant the City a variance from 
compliance with any restrictions contained herein against excessive noise and lighting. On a City Special 
Event Day, the City shall also have the right to permit any organized special events occurring on the 
Property to cease operations and entertainment at midnight, and the City shall further be entitled to take 
down or remove any structures required for the special event, as well as clean up and remove any trash 
or remaining items related to the special event (the “Clean Up Activities”), after midnight so long as such 
Clean Up Activities are done in such a way as to not disturb any residents or owners within the Residential 
Community and the Mixed-Use Community and such Clean Up Activities end within a reasonable period 
of time after the event ends. All other exceptions shall require the consent of the board of directors of 
the Mixed-Use Association, which such consent can be withheld in the Mixed-Use Association’s sole 
discretion. All events on the Property must comply with Chapter 23, Article IV of the City of Kyle Code of 
Ordinances, as such may be amended from time to time (the “Noise Ordinance”). The Mixed-Use 
Association reserves the right to ask the City cease, end, and terminate any activity in violation of the 
Noise Ordinance. The Noise Ordinance is specifically incorporated herein by reference.  

 
2.10. Exterior Illumination. All lighting used on the Property shall be energy efficient and 

designed and located to avoid glare and the spread or trespass of light onto the Residential Community 
and/or the Mixed-Use Community or into the night sky. All lighting used on the Property shall conform 
to a maximum maintained vertical illuminance level for spill light that does not exceed 0.8 fc (initial 1.1 
fc). There shall be no “lighted” fields or other “lighted” improvements within the Neighborhood Zone.  

 
2.11. Screening. Unless otherwise approved in advance and in writing by the Reviewer 

Committee, exterior components of plumbing, storage areas, air conditioning and heating equipment, 
roof objects (including fans, vents, cooling towers, antennas, and all roof-mounted equipment which rises 
above the roof line), trash receptacles, and maintenance facilities, shall either be housed in closed 
buildings or otherwise screened from view.  If the City determines that an above-ground storage tank 
must be used or installed within the Neighborhood Zone, the City will work with the Mixed-Use 
Association in good faith to minimize the visual impact of the above-ground storage tank by installing 
screening to be approved by the Mixed-Use Association in their reasonable discretion.  

 
2.12. Drainage. The Owner shall not interfere with the established drainage patterns over any 

part of the Soccer Parcel, unless approved by the Reviewer Committee and provided adequate provision 
is made for proper drainage. Plans submitted to the Reviewer Committee for approval must indicate 
thereon an erosion control plan to be instituted during construction on the Soccer Parcel. The Owner of 
the Soccer Parcel will be obligated to maintain and keep such approved erosion controls in good condition 
and repair. 

 
 
 
 
3. Architectural Review 

 
3.1. Reviewing Authority. The entity having architectural review and approval authority 

hereunder at any given time is hereinafter referred to in this Declaration as the “Reviewer”. Such 
authority is held by a three member architectural control committee being made up of (a) the Plum Creek 
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Reviewer (as such term is defined in the Mixed-Use Declaration) during the Development Period (as such 
term is defined in the Mixed-Use Declaration) and thereafter a member of the ACC that has been 
designated pursuant to the Mixed-Use Declaration, (b) the City, and (c) a design review professional 
mutually agreed to by the City and the Plum Creek Reviewer (collectively, the “Reviewer Committee”). 
In the event that a representative on the Reviewer Committee resigns or for any other reason cannot 
serve on the Reviewer Committee (a “Departing Member”), the entity being represented by the 
Departing Member shall have the right to appoint a substitute representative to the Reviewer Committee 
within 30 days of the date that the Departing Member’s role on the Reviewer Committee terminates. If 
a substitute representative has not been appointed within such 30 day period, the remaining members 
of the Reviewer Committee shall have the authority to act collectively as the Reviewer Committee 
without the third member. Notwithstanding the foregoing, the City agrees that the person representing 
the City on the Reviewer Committee under this Declaration shall not have the right to participate in any 
ACC or Plum Creek Reviewer matter that relates to the Mixed-Use Community or the Residential 
Community, or does not relate to the Soccer Parcel.    

 
3.2. Plan Approval. No improvements shall be constructed, installed on, altered, renovated, 

replaced, repaired, maintained, or located within the Soccer Parcel until design and construction plans 
(“Plans”) for such improvements or work have been submitted to and approved in writing by the 
Reviewer Committee. All Plans shall be accompanied by such information as to building materials, 
equipment design, final appearance, and other related information as is necessary to establish the 
exterior appearance and basic structural integrity of the improvements, and must comply the following 
requirements:   

 
a) Any buildings constructed on or within the Soccer Parcel shall be designed by and built in 

accordance with the plans and specifications of a licensed architect or building designer. 
 

b) All improvements and other construction shall conform with the Plum Creek P.U.D. Master 
Plan. 
 

4. Maintenance and Operation Requirements. The Soccer Parcel and all fields, structures, 
landscaping, signage, buildings, equipment, and improvements located therein and thereon shall be 
designed, constructed, operated, and maintained in a safe, first class manner, as reasonably determined 
by the Declarant and the City, and consistent with the design, construction, maintenance, and operation 
practices of the surrounding Mixed-Use Community and in accordance with the requirements of this 
Declaration and Applicable Law. Such operation and maintenance is subject to funds being appropriated 
in any applicable budget, which the City shall use its best efforts to appropriate.   

 
5. Insurance. The Owner will be required to procure and maintain commercially standard 

general liability insurance, property insurance, automobile liability coverage, and worker’s compensation 
as required by law. Insurance policies required by this Section may be from an intergovernmental risk 
pool authorized to transact business in the State of Texas. 

 
6. Repair and Reconstruction. In the event of damage or destruction to any portion of the 

improvements on the Soccer Parcel, the Owner shall work diligently to repair or reconstruct the damaged 
improvements within a commercially reasonably period and in a manner consistent with the original 
construction or such other Plans approved in accordance with Article 3. For any period prior to 
commencement of reconstruction of a structure on the Soccer Parcel, an Owner shall act diligently and 
in a commercially reasonable manner to clear the Soccer Parcel of debris and maintain it in a neat and 
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attractive, landscaped condition consistent with this Declaration. Except as otherwise provided herein, 
the Owner shall pay any costs insurance proceeds do not cover. 

 
7. Self-Help; No Waiver 

 
7.1. Self-Help. If the Owner fails to perform or comply with any term, condition, or obligation 

of this Declaration, and such failure continues for thirty (30) days after receipt of written notice from the 
Declarant or the Mixed-Use Association (or such longer period as may be reasonable under the 
circumstances if the failure cannot be cured within thirty (30) days and the Owner failing to perform 
commences to cure within such time period and diligently and continuously prosecutes such cure to 
completion), then the Declarant or the Board shall have the right but not the duty to give the Owner at 
least five (5) days’ notice of its intent to exercise self-help, except in case of emergency (an emergency 
for the purpose of this Section 7.1 shall mean any violation which may damage all or any portion of the 
Soccer Parcel, the Mixed-Use Community, or the improvements located therein or thereon, or cause 
physical injury to any person). The Declarant and the Mixed-Use Association have the right but not the 
duty to enter any portion of the Soccer Parcel to perform maintenance and operations as outlined herein, 
and abate or remove any improvement, thing, animal, person, vehicle, or condition that violates this 
Declaration. In exercising this right, such party is not trespassing and shall not seek reimbursement from 
the Owner for the costs incurred by the Declarant, the Mixed-Use Association or its agents, employees, or 
contractors to cure the violations. Declarant or Mixed-Use Association, as applicable, shall further ensure 
that all costs incurred in exercising its remedies under this Section shall be paid in full and shall prevent 
any vendors or contractors from filing a lien against the Soccer Parcel.  Nothing contained in this Section 
shall create any obligation or duty on the part of the Declarant or the Mixed-Use Association to exercise 
the rights granted herein or perform another Owner’s obligations. The rights of the Declarant and the 
Mixed-Use Association to enforce this Declaration against the City shall be limited to the right to exercise 
self-help as set forth in this section and the right to seek injunctive relief.   

 
7.2. No Waiver. The failure to enforce any provision of this Declaration at any time shall not 

constitute a waiver of the right thereafter to enforce any such provision or any other provision of this 
Declaration. No breach shall entitle Owner to terminate this Declaration.  

 
8. Easements. Subject to the terms and conditions of Section 7.1, Declarant, the Mixed-Use 

Association, and each such entity’s successors and assigns, shall have a perpetual non-exclusive right, 
privilege and easement, but not the obligation, to enter upon any portion of the Soccer Parcel for 
emergency, security, and safety reasons, to perform maintenance, to inspect for compliance and to 
enforce this Declaration, and to remove any object that interferes with the conveyance of stormwater 
over and through the Property. Such right may be exercised by Declarant’s or the Mixed-Use Association’s 
duly authorized agents and assigns, and all emergency personnel in the performance of their duties. 
Except in an emergency situation, entry shall only be during reasonable hours and after notice to the 
Owner or occupant(s) of the Soccer Parcel. 

 
 
 
9. Miscellaneous.  

 
9.1. Indemnification. Declarant and the Mixed-Use Association shall indemnify, defend, 

and hold harmless the City and its officers, agents and employees against all claims, suits, demands, 
judgments, damage, costs, losses, expenses, including attorney’s fees, or other liability for personal 
injury, death, or damage to any person or property which arises from or is in any manner caused by 
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the activities of the Declarant or the Mixed-Use Association under Sections 7.1 or 8 of this Declaration, 
including any acts or negligent omissions of the Declarant or the Mixed-Use Association, and its 
respective agents, officers, directors, contractors, subcontractors, or employees, while in the exercise 
or performance of the rights or duties under Sections 7.1 or 8 of this Declaration. This indemnification 
provision, however shall not apply to any claims, suits, demands, judgments, damage, costs, losses, or 
expenses arising from the negligent or willful acts or omissions of the City; provided that for the 
purposes of the foregoing, the City’s entering into this Declaration shall not be deemed to be a 
“negligent or willful act.” 

 
9.2. Term. 

(a) Subject to amendment or termination as provided herein, this Declaration shall 
remain in effect and shall be enforceable by Declarant and the Mixed-Use Association, and each 
entity’s successors and assigns, in accordance with the terms of this Declaration, for a term of 
thirty (30) years from the date this Declaration is recorded in the Public Records and, thereafter, 
shall automatically be renewed for successive periods of ten (10) years each so long as the Mixed-
Use Declaration remains in effect. Notwithstanding the foregoing, if the Soccer Parcel becomes 
subject to the Mixed-Use Declaration, then this Declaration shall automatically terminate and be 
of no further force and effect and, thereafter, use, and development of the Soccer Parcel shall 
be subject to the terms of the Mixed-Use Declaration and the other governing documents 
referenced therein. 

(b) If any provision of this Declaration would be unlawful, void or voidable by reason 
of any Texas law prohibiting covenants from extending more than twenty-one (21) years beyond 
the death of a person identified in such covenant who is living at the time such covenant is made, 
such provision shall expire twenty-one (21) years after the death of the last survivor of the now 
living, as of the date of the initial recording of this Declaration in the Public Records, descendants 
of Elizabeth II, Queen of England. 

9.3. Amendment. This Declaration may be amended only by written instrument signed by 
Declarant until expiration or termination of the Development Period (as such term is defined under the 
Mixed-Use Declaration) and by the Owner. After the end of the Development Period (as such term is 
defined under the Mixed-Use Declaration), this Declaration may be amended only by written instrument 
signed by Mixed-Use Association and the Owner. 

 
9.4. Notices.  Any notice permitted or required to be given by this Declaration must be in 

writing and may be delivered either personally or by mail, or as otherwise required by Applicable Law.  If 
delivery is made by mail, it will be deemed to have been delivered on the third (3rd) day (other than a 
Saturday, Sunday, or legal holiday) after a copy of the same has been deposited in the United States mail, 
postage prepaid, addressed to the person at the address given by such person in writing to the Declarant, 
its successors and assigns, as applicable, for the purpose of service of notices. Such address may be 
changed from time to time by notice in writing given by such person to the Declarant, its successors and 
assigns, as applicable.  

 
9.5. Definitions. Capitalized terms used herein and not otherwise defined shall have the 

meaning set forth in the Mixed-Use Declaration. 
 
9.6. Recitals. The recitals above are incorporated herein and specifically made a part of this 

Declaration.  
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9.7. Construction and Interpretation. The provisions of this Declaration will be deemed 

independent and severable, and the invalidity or partial invalidity of any provision or portion hereof will 
not affect the validity or enforceability of any other provision. Whenever the context so requires, all 
words herein in the male gender will be deemed to include the female or neuter gender, all singular 
words will include the plural, and all plural words will include the singular. All captions and titles used in 
this Declaration are intended solely for convenience of reference and will not enlarge, limit, or otherwise 
affect that which is set forth in any of the paragraphs, sections, or articles hereof. 
 

[SIGNATURE PAGE FOLLOWS] 
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 EXECUTED to be effective on the date this instrument is recorded in the Public Records. 

DECLARANT: 

PLUM CREEK DEVELOPMENT PARTNERS, LTD.,  
a Texas limited partnership 
 
 By: PCDP General Partner, LLC, a Texas limited 
  liability  company, its General Partner 

  By:       
   Richard B. Negley, Manager 

  By:      
   Thomas Smith, Manager 

 By: MountainCityLand, LLC, 
 a Texas limited liability company 
 
 By: ____________________ 
 Name: Laura Negley Gill 

  Title: Manager 
 
 
 

[ACKNOWLEDGEMENTS ON FOLLOWING PAGE] 
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THE STATE OF TEXAS   § 
§ 

COUNTY OF _______________  § 

This instrument was acknowledged before me on this _______ day of ___________, 2022, by 
Richard B. Negley, Manager of PCDP General Partner, LLC, a Texas limited liability company, General 
Partner of Plum Creek Development Partners, Ltd., a Texas limited partnership, on behalf of said limited 
liability company and limited partnership. 

              
(seal)      Notary Public, State of Texas 

 
 
 
THE STATE OF TEXAS   § 

§ 
COUNTY OF _______________  § 

This instrument was acknowledged before me on this _______ day of ___________, 2022, by 
Thomas Smith, Manager of PCDP General Partner, LLC, a Texas limited liability company, General Partner 
of Plum Creek Development Partners, Ltd., a Texas limited partnership, on behalf of said limited liability 
company and limited partnership. 

              
(seal)      Notary Public, State of Texas 

 
 
 
THE STATE OF TEXAS   § 

§ 
COUNTY OF _______________  § 

This instrument was acknowledged before me on this _______ day of ___________, 2022, by 
Laura Negley Gill, Manager of MountainCityLand, LLC, a Texas limited liability company, Manager of PCDP 
General Partner, LLC, a Texas limited liability company, General Partner of Plum Creek Development 
Partners, Ltd., a Texas limited partnership, on behalf of said limited liability companies and limited 
partnership. 

              
(seal)      Notary Public, State of Texas 

Item # 32



 

 

12 
 

DECLARANT: 

MOUNTAIN PLUM, LTD., a Texas limited partnership 

By: MP General, L.L.C., a Texas limited liability company, 
 its General Partner 

 By:      
  Richard B. Negley, Manager 

 By:      
   Thomas Smith, Manager 

 By: MountainCityLand, LLC,   
  a Texas limited liability company, its manager 

 
By: ____________________ 
Name: Laura Negley Gill 

 Title: Manager 
 

 
 
 
 
 
 

[ACKNOWLEDGEMENTS ON FOLLOWING PAGE] 
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THE STATE OF TEXAS   § 
§ 

COUNTY OF _______________  § 

This instrument was acknowledged before me on this _______ day of ___________, 2022, by 
Richard B. Negley, Manager of MP General, L.L.C., a Texas limited liability company, General Partner of 
Mountain Plum, Ltd., a Texas limited partnership, on behalf of said limited liability company and limited 
partnership. 

              
(seal)      Notary Public, State of Texas 

 
 
 
THE STATE OF TEXAS   § 

§ 
COUNTY OF _______________  § 

This instrument was acknowledged before me on this _______ day of ___________, 2022, by 
Thomas Smith, Manager of MP General, L.L.C., a Texas limited liability company, General Partner of 
Mountain Plum, Ltd., a Texas limited partnership, on behalf of said limited liability company and limited 
partnership. 

              
(seal)      Notary Public, State of Texas 

 
 
 
THE STATE OF TEXAS   § 

§ 
COUNTY OF _______________  § 

This instrument was acknowledged before me on this _______ day of ___________, 2022, by 
Laura Negley Gill, Manager of MountainCityLand, LLC, a Texas limited liability company, Manager of MP 
General, L.L.C., a Texas limited liability company, General Partner of Mountain Plum, Ltd., a Texas limited 
partnership, on behalf of said limited liability company and limited partnership. 

              
(seal)      Notary Public, State of Texas 
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ACKNOWLEDGED, AGREED TO, RATIFIED AND CONFIRMED: 
 
CITY: 

      
     THE CITY OF KYLE, TEXAS 
 
 
     By: __________________________________ 

Name: __________________________________ 
Title: __________________________________ 
Date:     ________________________________ 
Address: 100 West Center Street 
   Kyle, Texas 78641 
 
 

STATE OF TEXAS  § 
    § 
COUNTY OF Hays   § 
 
 
 
 This instrument was acknowledged before me on the ___ day of __________, 2022, by 
______________, _______________________ of ____________________________, a 
_____________________________, on behalf of said __________________________. 
 
 
 
      _______________________________ 
      Notary Public in and for the   

State of Texas 
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Exhibit A 

 
Legal Description of the Property 
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The City of Kyle, Texas 

100 Center Street 

Kyle, Texas 78640 

Attention: Scott Sellers, City Manager 

Re: First Amendment to Letter Agreement confirming Allocation of Land to Satisfy Land 

Dedication of Plum Creek Land to the City of Kyle, Texas 

Dear Scott: 

This First Amendment to Letter Agreement (“Amendment”) will serve as an amendment to that 

certain Letter Agreement dated March 12, 2021 (the “Original Letter Agreement”), by and among the City 

of Kyle, Texas (“City”), Mountain Plum, Ltd. (“MP”) and Plum Creek Development Partners, Ltd. 

(“PCDP” and, together with MP, “Owner”), with Plum Creek Uptown District Property Owners’ 

Association, Inc. (the “Association”) joining in the execution thereof. Collectively, the Original Letter 

Agreement and this Amendment shall be hereinafter referred to as the “Letter Agreement.”  Capitalized 

terms used herein and not otherwise defined shall have the meanings ascribed to such terms in the Original 

Letter Agreement. In consideration of the mutual covenants and agreements hereinafter set forth and for 

other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the 

parties hereto agree as follows: 

1. The City acknowledges and agrees that the Park Parcel, the Public Safety Center Parcel 

and Heroes Memorial Parcel have been conveyed to the City in accordance with the parties’ agreements 

and the terms, provisions, and conditions of the Letter Agreement. In connection therewith, City and Owner 

elected not to encumber the Park Parcel, the Heroes Memorial Parcel, and/or the Public Safety Parcel with 

the CCR’s, but rather elected to record (a) the Site-Specific Declaration of Covenants, Restrictions and 

Easements [Central Park] recorded under Document 21032653, Official Public Records of Hays County, 

Texas (the “Central Park Site-Specific Declaration”) against the Park Parcel, (b) the Site-Specific 

Declaration of Covenants, Restrictions and Easements [Heroes Memorial Tracts] recorded under 

Document 21062446, Official Public Records of Hays County, Texas (the “Heroes Memorial Park Site-

Specific Declaration”) against the Heroes Memorial Parcel, and (c) the Site-Specific Declaration of 

Covenants, Restrictions and Easements [Public Safety Center] recorded under Document 21050068, 

Official Public Records of Hays County, Texas (the “Public Safety Center Site-Specific Declaration”) 

against the Public Safety Parcel, and City and Owner acknowledge and agree that the recording of the 

Central Park Site-Specific Declaration, the Heroes Memorial Park Site-Specific Declaration, and the Public 

Safety Center Site-Specific Declaration satisfies the requirements of the Letter Agreement. For avoidance 

of doubt, the City hereby acknowledges agrees that Owner has satisfied all of its obligations under the 

Letter Agreement with respect to the conveyance of the Park Parcel, the Public Safety Center Parcel and 

Heroes Memorial Parcel.  

2. The Association joined in the execution of the Original Letter Agreement for the limited 

purposes of consenting and agreeing to certain provisions thereof pertaining to the Heroes Memorial Parcel 

and the Park Parcel. The conveyance of the Heroes Memorial Parcel and the Park Parcel having been 

completed, the City and Owner hereby release the Association from the Original Letter Agreement, and the 

Association hereby consents to such release. Accordingly, City, Owner and the Association hereby 
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acknowledge and agree that the Association shall not be required to execute or otherwise consent or agree 

to any future modification(s), amendment(s) and/or termination of the Letter Agreement.  

Except as expressly set forth herein, this Amendment shall not amend or otherwise modify the 

terms, provisions, or conditions of the Original Letter Agreement which remains in full force and effect, as 

amended hereby. To the extent of a conflict between the Original Letter Agreement and this Amendment, 

this Amendment shall control. This Amendment shall be binding upon the parties hereto and their respective 

successors and assigns. This Amendment may be executed in two or more counterparts, which when taken 

together shall constitute one and the same instrument. The parties contemplate that they may be executing 

counterparts of this Amendment transmitted by facsimile or email in PDF format and agree and intend that 

a signature by either facsimile machine or email in PDF format shall bind the party so signing with the 

same effect as though the signature were an original signature. 

Please execute below and return a copy of this letter to me.  Thanks for your help in this matter. 

 

[Signature pages follow.]
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     Sincerely, 

 

     Plum Creek Development Partners, Ltd.,  

     a Texas limited partnership 

        

By: PCDP General Partner, LLC, a Texas limited liability 

company, its general partner 

 

 

By: __________________________________ 

Richard Negley, Manager 

 

 

By: ________________________ 

 Thomas J Smith, Manager 

 

By: MountainCityLand, LLC,  

a Texas limited liability company, its manager 

 

 

By: __________________ 

Laura Negley Gill, Manager 

 

 

 

Mountain Plum, Ltd.,  

a Texas limited partnership 

        

By: MP General, LLC,  

a Texas limited liability company,  

its general partner 

 

 

By: _____________________________ 

Richard Negley, Manager 

 

 

By: ______________________________ 

Thomas J Smith, Manager 

 

By: MountainCityLand, LLC,  

a Texas limited liability company, 

its manager 

 

 

By: ________________________ 

Laura Negley Gill, Manager 
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Acknowledged and Agreed: 

 

City of Kyle, Texas 

 

 

By:_____________________________________ 

Printed Name:__________________________ 

Title:___________________________________ 
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Acknowledged and Agreed: 

 

Plum Creek Uptown District Property Owners’ Association, Inc., 

a Texas nonprofit corporation 

 

 

By:_____________________________________ 

Printed Name:__________________________ 

Title:___________________________________ 
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The City of Kyle, Texas 

100 Center Street 

Kyle, Texas 78640 

Attention: Scott Sellers, City Manager 

Re: Second Amendment to Letter Agreement confirming Allocation of Land to Satisfy Land 

Dedication of Plum Creek Land to the City of Kyle, Texas 

Dear Scott: 

This Second Amendment to Letter Agreement (“Amendment”) will serve as an amendment to that 

certain Letter Agreement dated March 12, 2021 (the “Original Letter Agreement”), as amended by that 

certain First Amendment to Letter Agreement dated ______________, 2022 (the “First Amendment” and, 

together with the Original Letter Agreement, the “Letter Agreement”), by and among the City of Kyle, 

Texas (“City”), Mountain Plum, Ltd. (“MP”) and Plum Creek Development Partners, Ltd. (“PCDP” and, 

together with MP, “Owner”). Capitalized terms used herein and not otherwise defined shall have the 

meanings ascribed to such terms in the Letter Agreement. In consideration of the mutual covenants and 

agreements hereinafter set forth and for other good and valuable consideration, the receipt and sufficiency 

of which are hereby acknowledged, the parties hereto agree as follows: 

1. Section 1 of the Original Letter Agreement, located on Page 3 thereof, is hereby deleted in 

its entirety. 

2. Section 5 of the Original Letter Agreement, located on Pages 6 and 7 thereof (which 

Section 5 ends with, “on mutually acceptable terms and conditions”) is hereby deleted in its entirety.  

3. The following language is hereby added to the Original Letter Agreement as a new Section 

5 to the Letter Agreement:  

“5. Conveyance of Office Building Parcel and Hotel/Convention Center Parcel.  

(A) Requirement to Deliver Conveyance Escrow Agreement. Simultaneously with the Soccer Field 

Conveyance, as such term is defined in that certain Infrastructure and Property Conveyance 

Agreement of even date herewith, by and between City and Owner (the “Infrastructure 

Agreement”), Owner shall execute and deliver to Corridor Title Co. a Conveyance Escrow 

Agreement in the form attached hereto as Exhibit A (the “Property Conveyance Escrow 

Agreement”), together with an executed deed for the conveyance to the City of each of the 

Office Building Parcel and Hotel/Convention Center Parcel, upon the terms, provisions and 

conditions hereinafter set forth and as set forth in the Property Conveyance Escrow Agreement. 

Following the execution and delivery of the Property Conveyance Escrow Agreement and 

related deeds (provided Owner does not thereafter default in its obligations under the Property 

Conveyance Escrow Agreement beyond any applicable notice and cure periods), Owner will 

be deemed to have satisfied all Conveyance Obligations pursuant to the Letter Agreement and 

Development Agreement (as defined therein), and Owner shall have no further Conveyance 

Obligations under the Letter Agreement and Development Agreement (as defined therein).   
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(B) Requirement to Annex under the Mixed-Use Declaration. The Office Building Parcel and the 

Hotel/Convention Center Parcel shall be made subject to the Plum Creek Mixed-Use Master 

Declaration recorded as Document No. 17035892 in the Official Public Records of Hays 

County Texas, the parcel’s applicable Notice of Annexation (as such term is defined under the 

Mixed-Use CCRs), and the parcel’s applicable Development Tract Declaration (as such term 

is defined under the Mixed-Use CCRs), all as such may be amended from time to time 

(collectively, the “Mixed-Use CCRs”) pursuant to the requirements set out below:   

a. Office Building DTD: The Development Tract Declaration that will encumber the 

Office Building Parcel (the “Office Building DTD”) shall include, without limitation, 

the following covenants, conditions, and restrictions:  

(i) a restrictive covenant providing that the Office Building Parcel may only 

be used and developed as either an office building or for vertical mixed-

use consisting of no fewer than 3 stories, with retail use limited to the 

first floor (the “Office Use”);  

(ii) a requirement that during the Development Period (as such term is 

defined under the Mixed-Use CCRs) and until the earlier of (1) the date 

the Office Use commences upon the Office Building Parcel (meaning 

the issuance of the first temporary or final certificate of occupancy for 

all or any portion of a building within the Office Building Parcel), or (b) 

the end of the Development Period, the City shall not be a member of the 

Plum Creek Mixed-Use Property Owner’s Association (the “Mixed-Use 

Association”) and Declarant shall exercise its rights to delay the levy of 

Assessments (as such term is defined under the Mixed-Use CCRs) to the 

Mixed-Use Association. After the earlier of (1) the date that the Office 

Use commences upon the Office Building Parcel or (2) the date the 

Development Period expires, and continuing thereafter then (a) the 

owner of the Office Building Parcel (if the Office Building Parcel has 

not been leased to an Office Ground Lessee), or (b) the operator of the 

Office Building Parcel (if the City is still the owner but has leased the 

Office Building Parcel to a third party, which third party shall hereinafter 

be referred to the “Office Ground Lessee”) shall automatically be 

considered a member of the Mixed-Use Association and shall be 

required to pay Assessments to the Mixed-Use Association as required 

under the Mixed-Use CCRs. Notwithstanding the foregoing, those 

owners or lessees that purchase or lease only a portion of the Office 

Building Parcel for their individual commercial, retail, or office use but 

do not operate the Office Building Parcel shall not be entitled to 

membership in the Mixed-Use Association but shall be required to pay 

any Assessments levied by their respective lessor or landlord;  

(iii) a requirement that prior to the construction of any improvements on the 

Office Building Parcel, any design and construction plans for such 

improvements must be approved by a three-member architectural 

control committee being made up of (a) one member of the Plum Creek 

Reviewer (as such term is defined in the Mixed-Use CCRs) during the 

Development Period (as such term is defined in the Mixed-Use CCRs) 

and thereafter one member of the ACC that has been designated pursuant 
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to the Mixed-Use CCRs, (b) one member of the City, and (c) a design 

review professional mutually agreed to by the City and the Plum Creek 

Reviewer;  

(iv) a requirement that the Office Building Parcel and all improvements 

thereon be maintained in a safe, first-class manner; and, 

(v) a requirement providing Owner and its assignees the right of self-help 

in the event the owner of the Office Building Parcel fails to perform or 

comply with any term, condition, or obligation of the Mixed-Use CCRs; 

provided that prior to the date the Office Use first commences upon the 

Office Building Parcel, any remedies for the City’s failure to comply 

with any term, condition, or obligation of the Mixed-Use CCRs will be 

limited to the right to exercise self-help and to seek injunctive relief. 

b. Hotel/Convention DTD: The Development Tract Declaration encumbering the 

Hotel/Convention Center Parcel (the “Hotel/Convention Center DTD”) shall include, 

without limitation, the following covenants, conditions, and restrictions:  

(i) a restrictive covenant providing that the Hotel/Convention Center Parcel 

may only be used and developed either as a hotel/convention center or 

for vertical mixed-use consisting of no fewer than 3 stories, with retail 

use limited to the first floor (the “Hotel/Convention Center Use”);  

(ii) a requirement that during the Development Period (as such term is 

defined under the Mixed-Use CCRs) and until the earlier of (1) the date 

the Hotel/Convention Center Use commences upon the 

Hotel/Convention Center Parcel, or (b) the end of the Development 

Period, the City shall not be a member of the Mixed-Use Association and 

Declarant shall exercise its rights to delay the levy of Assessments (as 

such term is defined under the Mixed-Use CCRs) to the Mixed-Use 

Association. After the earlier of (1) the date the Hotel/Convention Center 

Use commences upon the Hotel/Convention Center Parcel (meaning the 

issuance of the first temporary or final certificate of occupancy for all or 

any portion of a building within the Hotel/Convention Center Parcel), or 

(b) the date the Development Period expires, and continuing thereafter, 

then (a) the owner of the Hotel/Convention Center Parcel (if the 

Hotel/Convention Center Parcel has not been leased to a Hotel Ground 

Lessee), or (b) the operator of the Hotel/Convention Center Parcel (if the 

City is still the owner but has leased the Hotel/Convention Center Parcel 

to a third party, which third party shall hereinafter be referred to the “Hotel 

Ground Lessee”) shall automatically be considered a member of the 

Mixed-Use Association and shall be required to pay Assessments to the 

Mixed-Use Association as required under the Mixed-Use CCRs. 

Notwithstanding the foregoing, those owners or lessees that purchase or 

lease only a portion of the Hotel/Convention Center Parcel for their 

individual commercial, retail, or office uses but do not operate the 

Hotel/Convention Center Parcel shall not be entitled to membership in the 

Mixed-Use Association but shall be required to pay any Assessments 

directly levied by their respective lessor or landlord; 
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(iii) a requirement that prior to the construction of any improvements on the 

Hotel/Convention Center Parcel, any design and construction plans for 

such improvements must be approved by a three member architectural 

control committee being made up of (a) one member of the Plum Creek 

Reviewer (as such term is defined in the Mixed-Use CCRs) during the 

Development Period (as such term is defined in the Mixed-Use CCRs) 

and thereafter a member of the ACC that has been designated pursuant 

to the Mixed-Use CCRs, (b) one member of the City, and (c) a design 

review professional mutually agreed to by the City and the Plum Creek 

Reviewer; 

(iv) a requirement that the Hotel/Convention Center Parcel and all 

improvements thereon be maintained in a safe, first-class manner; and,  

(v) a requirement providing Owner and its assignees the right of self-help 

in the event the owner of the Hotel/Convention Center Parcel fails to 

perform or comply with any term, condition, or obligation of the Mixed-

Use CCRs; provided that prior to the date the Hotel/Convention Center 

Use first commences upon the Hotel/Convention Center Parcel, any 

remedies for the City’s failure to comply with any term, condition, or 

obligation of the Mixed-Use CCRs, will be limited to the right to 

exercise self-help and to seek injunctive relief.” 

4. The following paragraph from the Original Letter Agreement is hereby deleted in its 

entirety, the terms thereof being superseded by the provisions set forth hereinabove: 

 

“If these conveyances are completed as outlined above, then the Owners will have completed their 

Conveyance Obligation. The Public Safety Center Parcel, Office Building Parcel, and the 

Hotel/Convention Center Parcel will be subject to the Plum Creek Mixed-Use Master Declaration 

recorded as Instrument # 17035892 in the Official Public Records of Hays County, Texas 

(“CCRs”), as affected by the applicable Development Tract Declaration.   Prior to recording the 

deed conveying the Public Safety Center Parcel, Office Building Parcel and the Hotel/Convention 

Center Parcel to the City, a Notice of Annexation and Development Tract Declaration 

(“Development Tract Declaration”) subjecting such tracts to such documents and the CCRs will be 

recorded in the Official Public Records of Hays County, Texas. The City agrees that a Notice of 

Annexation and Development Tract Declaration subjecting the  Heroes Memorial Parcel and the 

Park Parcel to such documents and the CCRs will also be recorded in the Official Public Records 

of Hays County, Texas, at such time that the Heroes Memorial Parcel and the Park Parcel are no 

longer encumbered by the Uptown POA Restrictions, and that if the City owns the Heroes 

Memorial Parcel and the Park Parcel at that time, the City will consent to the recording of the CCRs, 

a Notice of Annexation, and a Development Area Declaration against such parcel. The CCRs 

pertaining to the Park Parcel, Public Safety Center Parcel, Office Building Parcel, 

Hotel/Convention Center Parcel and the Heroes Memorial Parcel shall, inter alia, provide that 

(i) the City or City-created entity shall not be required to pay assessments or dues with respect to 

the applicable Parcel pursuant to the CCRs while the City or City-created entity owns and operates 

such Parcels for the purposes contemplated herein, but if such Parcel is owned or operated by an 

entity other than the City or the City-created entity and/or used for a different purpose, such 

Parcel(s) shall be subject to dues and assessments (calculated in the same manner as other 

commercial parcels) pursuant to the CCRs; (ii) the City or a City-created entity shall be required to 

maintain the improvements to be constructed on each Parcel in good condition and repair, at its 
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sole cost and expense, all as further set forth in the applicable Development Tract Declaration; (iii) 

the City or City-created entity shall not be required to comply with such terms that cannot be 

enforced against municipalities; and (iv) containing such other terms determined appropriate by the 

Owner and the City.” 

 

5. Notwithstanding any provision herein to the contrary, in the event that either (i) the Bonds 

are not issued and Bond Proceeds are not deposited into the Transportation Improvements Account on or 

before the Deposit Deadline (all such foregoing capitalized terms in this subparagraph (i) as defined in the 

Infrastructure Agreement) and, resultingly, Owner and the City do not enter into the Property Conveyance 

Escrow Agreement, or (ii) Commencement of Construction of the Transportation Improvements (as defined 

in the Infrastructure Agreement) does not occur on or before the TI Commencement Deadline (as defined 

in the Property Conveyance Escrow Agreement) and, resultingly, the deeds for the Office Building Parcel 

and the Hotel/Convention Center Parcel are returned to Owner in accordance with the Property Conveyance 

Escrow Agreement, then the terms, provisions and conditions of this Amendment shall be automatically 

deemed null and void and of no further force or effect, and the terms, provisions and conditions of the 

Original Letter agreement affected hereby shall be automatically reinstated and shall thereafter govern the 

conveyance of the Office Building Parcel and Hotel/Convention Center Parcel. 

 

Except as expressly set forth herein, this Amendment shall not amend or otherwise modify the 

terms, provisions, or conditions of the Letter Agreement, which remains in full force and effect, as amended 

hereby. To the extent of a conflict between the Letter Agreement and this Amendment, this Amendment 

shall control. This Amendment shall be binding upon the parties hereto and their respective successors and 

assigns. This Amendment may be executed in two or more counterparts, which when taken together shall 

constitute one and the same instrument. The parties contemplate that they may be executing counterparts 

of this Amendment transmitted by facsimile or email in PDF format and agree and intend that a signature 

by either facsimile machine or email in PDF format shall bind the party so signing with the same effect as 

though the signature were an original signature. 

Please execute below and return a copy of this letter to me.  Thanks for your help in this matter. 

 

[Signature pages follow.]
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     Sincerely, 

 

     Plum Creek Development Partners, Ltd.,  

     a Texas limited partnership 

        

By: PCDP General Partner, LLC,  

a Texas limited liability company, its general partner 

 

 

By: __________________________________ 

Richard Negley, Manager 

 

 

By: ________________________ 

 Thomas J Smith, Manager 

 

By: MountainCityLand, LLC,  

a Texas limited liability company, its manager 

 

 

By: __________________ 

Laura Negley Gill, Manager 

 

 

 

Mountain Plum, Ltd.,  

a Texas limited partnership 

        

By: MP General, LLC,  

a Texas limited liability company,  

its general partner 

 

 

By: _____________________________ 

Richard Negley, Manager 

 

 

By: ______________________________ 

Thomas J Smith, Manager 

 

By: MountainCityLand, LLC,  

a Texas limited liability company, 

its manager 

 

 

By: ________________________ 

Laura Negley Gill, Manager 
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Acknowledged and Agreed: 

 

City of Kyle, Texas 

 

 

By:_____________________________________ 

Printed Name:__________________________ 

Title:___________________________________ 
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Property Conveyance Escrow Agreement 

 

[to be attached] 
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CITY OF KYLE, TEXAS 
Porter Country PID - Accepting

Petition

Meeting Date: 6/7/2022
Date time:7:00 PM

Subject/Recommendation: Consider and possible action on a Resolution of the City Council of the City of Kyle,
Texas accepting a Petition for Creation of the Porter Country Public Improvement
District; Setting a public hearing under Sec. 372.009 of the Texas Local Government
Code on the advisability of the creation of the Porter Country Public Improvement
District within the City of Kyle, Texas; and Authorizing the issuance of Notice by the
City Secretary of Kyle, Texas regarding the public hearing. ~ Amber Lewis, Assistant
City Manager

Other Information:

Legal Notes:

Budget Information: 

ATTACHMENTS:
Description
Resolution Accepting Petition (Porter Country)

Exhibit A - Porter Country PID - Petition for Creation - City of Kyle 4885-6176-2306 v.4 4-12-22
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RESOLUTION NO. _______________ 

 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF KYLE, 

TEXAS ACCEPTING A PETITION FOR CREATION OF THE 

PORTER COUNTRY PUBLIC IMPROVEMENT DISTRICT; SETTING 

A PUBLIC HEARING UNDER SEC. 372.009 OF THE TEXAS LOCAL 

GOVERNMENT CODE ON THE ADVISABILITY OF THE CREATION 

OF THE PORTER COUNTRY PUBLIC IMPROVEMENT DISTRICT 

WITHIN THE CITY OF KYLE, TEXAS; AND AUTHORIZING THE 

ISSUANCE OF NOTICE BY THE CITY SECRETARY OF KYLE, 

TEXAS REGARDING THE PUBLIC HEARING. 

 

WHEREAS, the City of Kyle, Texas (the “City”) is authorized by Chapter 372, Texas Local 

Government Code, as amended (the “Act”) to create a public improvement district within its corporate 

limits and its extraterritorial jurisdiction and to levy special assessments against property within the 

district to pay the costs of public improvement projects that confer a special benefit on property within 

the district; and  

WHEREAS, on April 12, 2022, Hillside Terrace Development LLC, a Texas limited liability 

company and Rio Oso Holdings, LLC, a Texas limited liability company (the “Petitioners”), 

submitted and filed with the City Secretary of the City (the “City Secretary”) pursuant to the Act a 

“Petition to Establish Porter Country Public Improvement District” (the “Petition”), attached hereto 

as Exhibit “A” and incorporated herein for all purposes, requesting the establishment of a public 

improvement district covering approximately 259.02 acres described in the Petition, to be known as 

the Porter Country Public Improvement District (the “District”); and 

WHEREAS,  Petitioners represent they constitute (i) the owners of taxable real property 

representing more than fifty percent (50%) of the appraised value of taxable real property liable for  

assessment under the proposal in the Petition, as determined by the current roll of the appraisal district 

in which the property is located and (ii) the record owners of real property liable for assessment under 

the proposal who: (A) constitute more than fifty percent (50%) of all record owners of property that 

is liable for assessment under the proposal in the Petition; or (B) own taxable real property that 

constitutes more than fifty percent (50%) of the area of all taxable real property that is liable for 

assessment under the proposal in the Petition, within the corporate limits of the City. It is further 

asserted that Petitioners include the intended successors in interest to certain owners of taxable real 

property within the area proposed for the District and who will be responsible for the assessments 

against the property within the District; and 

WHEREAS, the Act states that a Petition to create a public improvement district is sufficient 

if signed by owners of more than fifty percent (50%) of the taxable real property, according to 

appraised value, and either of the following: more than fifty percent (50%) of the area of all taxable 

real property liable for assessment under the proposal, or more than fifty percent (50%) of all record 

owners of property liable for assessment; and 

WHEREAS, Petitioners describe the general nature of the proposed public improvements as 

parks and open space, landscaping, utilities, streets and roadways, entry monumentation, signage, 

costs of financing said improvements, and costs for establishing and administering the District; and 

Item # 33



 

 

 2 

WHEREAS, Petitioners estimate the cost of the proposed public improvements is 

$60,000,000.00 (including issuance and other financing costs) and that said cost will be recovered 

through an assessment against property in the District which will result in each parcel paying its fair 

share of the costs of public improvements based on the special benefits received by the property; and 

WHEREAS, the Act further requires that prior to the adoption of the resolution determining 

the boundaries of the District, the City Council of Kyle, Texas (the “City Council”) must hold a public 

hearing on the advisability of the improvements, the nature of the improvements contemplated, the 

estimated costs of the improvements, the method of assessment, and the apportionment, if any, of the 

costs between the District and the City; and 

WHEREAS, in order to hold a public hearing for the creation of a public improvement district, 

notice must be: (i) published in a newspaper of general circulation in the City, and (ii) mailed to the 

address of each owner of property located in the proposed District, as reflected on the tax rolls, before 

the fifteenth (15th) day before the date of the hearing in accordance with the Act. 

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY 

OF KYLE, THAT: 

SECTION 1. The City Council hereby approves the recitals contained in the preamble of this 

Resolution and finds that all the recitals are true and correct and incorporate the same in the body of 

this Resolution as findings of fact. 

SECTION 2. City staff reviewed the Petition attached hereto as Exhibit “A” and determined 

that same complied with the requirements of the Act and the City Council accepts the Petition. The 

Petition is filed with the office of the City Secretary and is available for public inspection. 

SECTION 3. The City Council calls a public hearing to be scheduled at or after 7:00 p.m. on 

July 5, 2022 to be held at Kyle City Hall City Council Chambers, 100 W. Center Street, Kyle, Texas 

78640 pursuant to the form of the Notice (hereinafter defined) attached hereto as Exhibit “B”, for the 

purpose of hearing public testimony on the advisability of the improvements, the nature of the 

improvements contemplated, the estimated costs of the improvements, the boundaries of the District, 

the method of assessment, and the apportionment, if any, of the costs between the District and the 

City. All residents and property owners within the District and all other persons, are hereby invited 

to appear in person, or by their attorney, and speak on the creation of the District. 

 

SECTION 4. The Public Hearing may be adjourned from time to time.  Upon the closing of 

the Public Hearing, the City Council may consider the adoption of a resolution creating the District 

or may defer the adoption of such a resolution for up to six (6) months. The creation of the District is 

within the sole discretion of the City Council. 

SECTION 5. Attached hereto as Exhibit “B” is a form of the Notice of Public Hearing (the 

“Notice”), the form and substance of which is hereby adopted and approved; provided that the Notice 

may be updated as determined necessary by the City to comply with the Act. 

SECTION 6. The City Council hereby authorizes and directs the City Secretary, on or before 

June 17, 2021, in accordance with the Act, to: (a) publish notice of the public hearing in a newspaper 
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of general circulation in the City; and (b) mail notice of the public hearing to the owners of the 

property located in the proposed District as reflected on the tax rolls. 

SECTION 7. If any section, article, paragraph, sentence, clause, phrase or word in this 

resolution or application thereof to any persons or circumstances is held invalid or unconstitutional 

by a court of competent jurisdiction, such holding shall not affect the validity of the remaining 

portions of this resolution; and the City Council hereby declares it would have passed such 

remaining portions of the resolution despite such invalidity, which remaining portions shall remain 

in full force and effect. 

SECTION 8. This Resolution shall be in full force and effect from and after its passage, 

and it is accordingly so resolved. 

 

PASSED AND ADOPTED by the City Council of Kyle, Texas, at a regular meeting on the 

______ day of    , 2021, at which a quorum was present, and for which due notice 

was given pursuant to Government Code, Chapter 551. 

 

       __________________________________ 

    Travis Michell, Mayor 

 

ATTEST: 

 

 

_______________________________ 

Jennifer Holm, City Secretary 

City of Kyle, Texas 

 

[CITY SEAL] 
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EXHIBIT “A” 

PETITION FOR CREATION OF DISTRICT 
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EXHIBIT “B” 

 

CITY OF KYLE, TEXAS NOTICE OF PUBLIC HEARING REGARDING THE CREATION OF 

THE PORTER COUNTRY PUBLIC IMPROVEMENT DISTRICT 

 

Pursuant to Section 372.009(c) and (d) of the Texas Local Government Code, as amended (the “Act”), 

notice is hereby given that the City Council of the City of Kyle, Texas (“City”), will hold a public 

hearing to accept public comments and discuss the petition (the “Petition”), filed by Hillside Terrace 

Development LLC, a Texas limited liability company and Rio Oso Holdings, LLC (the “Owners”), 

requesting that the City create the Porter Country Public Improvement District (the “District”) to 

include property owned by the Owners and further described herein (the “Property”). 

 

Time and Place of the Hearing.  The public hearing will be held at a regular meeting of the Kyle City 

Council beginning at or after 7:00 p.m. on July 5, 2022 at Kyle City Hall City Council Chambers, 

100 W. Center Street, Kyle, Texas 78640 and/or via a videoconference meeting. A copy of the Porter 

Country Public Improvement District petition is available for public review at the office of the City 

Secretary, located at 100 W. Center Street, Kyle, Texas 78640. 

General Nature of the Proposed Authorized Improvements.  The purposes of the District include the 

design, acquisition, construction, and improvement of public improvement projects authorized by the 

Act. The general nature of the proposed public improvements to be provided by the District that are 

necessary for the development of the Property within the District, in phases, may include, without 

limitation, acquisition (by purchase or otherwise, of real property or contract rights in connection with 

each improvement), construction and improvement of: water and wastewater facilities; cost shares in 

offsite water and wastewater improvements; stormwater facilities, including drainage improvements 

which expel stormwater runoff from the Property; pond facilities, including landscaping, irrigation, 

and fencing related thereto; drainage facilities; road/street facilities, including associated right-of-

way; park improvements, including playscapes, dog park improvements, and associated structures; 

entry monumentation and landscaping; common area landscaping, irrigation (including meters), and 

lighting, including design thereof; trails; open space improvements; screening walls; and other 

common area improvements; as well as payment of expenses incurred in the establishment, 

administration and operation of the District and the costs of issuance, reserve funds or credit 

enhancement of any bonds issued by or on behalf of the District, if necessary (collectively, the 

“Authorized Improvements”). These Authorized Improvements shall promote the interests of the City 

and confer a special benefit upon the Property within the District. 

 

Estimated Cost of the Authorized Improvements.  The estimated cost to design, acquire and construct 

the Authorized Improvements, together with bond issuance costs, eligible legal and financial fees, 

eligible credit enhancement costs and eligible costs incurred in establishment, administration and 

operation of the District is not to exceed $60,000,000. The City will determine what amount or portion 

of the costs will be paid by assessment of the property owners within the District. 

 

Proposed District Boundaries.  The District is proposed to include approximately 259.02 acres of land 

generally located west of FM 2001 and south of County Road 113, located within the corporate limits 

of the City, as generally depicted or described on the map provided herein as Exhibit A, said map  

and metes and bounds description, also available at Kyle City Hall, Office of the City Secretary, 
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located at 100 W. Center Street, Kyle, Texas 78640 and available for public inspection during regular 

business hours.   

 

Proposed Method of Assessment.  An assessment methodology will be prepared that will address: (i) 

how the costs of the public improvements financed with the assessments are assessed against the 

property in the District, (ii) how the assessments are to be collected each year, and (iii) reduction of 

the assessments for costs savings (pursuant to the annual review of the service plan for the District).  

Additionally, a report will be prepared showing the special benefits accruing to property in the District 

and how the costs of the public improvements are assessed to property on the basis of the special 

benefits.  The result will be that equal shares of the costs will be imposed on property similarly 

benefitted. The assessment of the methodology will result in each parcel paying its fair share of the 

costs of the Public Improvements provided with the assessments based on the special benefits 

received by the property from the Public Improvements and property equally situated paying equal 

shares of the costs of the Public Improvements. 

Apportionment of Cost between the District and the City.  Approval and creation of the District will 

not obligate the City to provide any funds to finance the proposed Authorized Improvements. No 

municipal property in the District shall be assessed. All the costs of the proposed Authorized 

Improvements will be paid from assessments levied on the Property within the District. The developer 

of the Property may also pay certain costs of the improvements from other sources of funds, if any, 

available to it as developer of the District.  
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STATE OF TEXAS  § 

§ PETITION TO ESTABLISH PORTER COUNTRY 

COUNTY OF HAYS  § PUBLIC IMPROVEMENT DISTRICT  

 

 

TO THE HONORABLE GOVERNING BODY OF THE CITY OF KYLE: 

 

COMES NOW Hillside Terrace Development LLC, a Texas limited liability company and Rio 

Oso Holdings, LLC  (together, the “Petitioners”), and hereby request and petition the City of Kyle 

(the “City”) to establish the Porter Country Public Improvement District (the “District”) under and 

pursuant to the provisions of Chapter 372, Texas Local Government Code, on the hereinafter 

described property situated within the corporate limits of the City of Kyle, and in support thereof 

would respectfully show the following: 

 

I. 

 

The general nature of the proposed improvements to be provided by the District, in phases, 

includes, without limitation, acquisition (by purchase or otherwise, of real property or contract 

rights in connection with each improvement), construction and improvement of:  water and 

wastewater facilities; cost shares in offsite water and wastewater improvements; stormwater 

facilities, including drainage improvements which expel stormwater runoff from the Property; pond 

facilities, including landscaping, irrigation, and fencing related thereto; drainage facilities; 

road/street facilities, including associated right-of-way; park improvements, including playscapes, 

dog park improvements, and associated structures; entry monumentation and landscaping; 

common area landscaping, irrigation (including meters), and lighting, including design thereof; 

trails; open space improvements; screening walls; and other common area improvements; as well as 

payment of expenses incurred in the establishment, administration and operation of the District and 

the costs of issuance, reserve funds or credit enhancement of any bonds issued by or on behalf of the 

District, if necessary; all of which promote the interests of the City. 

 

II. 

 

The estimated costs of constructing and acquiring all of the currently proposed public 

improvements, together with bond issuance costs, legal and financial fees, letter of credit fees and 

expenses, bond credit enhancement expenses, capitalization of bond interest, the creation of a bond 

reserve fund, expenses incurred in the establishment, administration and operation of the District 

and acquisition, by purchase or otherwise, of real property or contract rights in connection with 

each authorized improvement, is presently estimated to be a total of approximately $60,000,000, 

based on the estimated current and future costs for construction and acquisition of water, 

wastewater, roadway, and drainage systems to serve the area within the District and the park, trail, 

landscape, entry improvements, and parking improvements, as authorized by law.  The total costs 

of the improvements shall be paid from any revenues or assessments lawfully available to the City 
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from the District, anticipating that the costs of acquisition of the water, wastewater, roadway, and 

drainage systems, park, landscape, trail, and parking improvements will be paid pursuant to a 

contractual reimbursement obligation or the issuance of bonds secured by and payable from a 

special assessment levied on all property within the District’s boundaries for the public 

improvements. 

 

III. 

 

The boundaries of the proposed District are fully described in Exhibit “A”, attached hereto 

and made a part hereof for all purposes.  A map of the proposed District is attached hereto as 

Exhibit “B” and made a part hereof for all purposes.  The proposed District is commonly known as 

Porter Country.   

 

IV. 

 

The proposed method of assessment is to impose a special assessment to be paid in 

installments on all useable property within the District, net of any public right-of-way, according to 

the value of the property, without regard to the value of improvements on the property, or in any 

other manner that results in imposing equal shares of the cost on property similarly benefitted. A 

report will be prepared showing the special benefits accruing to property within the District and 

how the costs of the public improvements are assessed to property on the basis of special benefit 

received by the property from the public improvements. 

 

V. 

 

All costs incurred by the District shall be paid by the District, and there shall be no 

apportionment of costs between the District and the City as a whole. The City will not be obligated 

to provide any funds to finance the proposed improvements except from assessments generated by 

property within the District. 

 

VI. 

 

Management and administration of the District shall be by the City. The City may contract 

from time to time with a private company for District administrative services.  The Petitioners 

understand that the annual budget for the District is subject to review by City staff with final 

approval by the City Council. 

 

VII. 

 

The individuals executing this Petition are duly authorized to execute this Petition, and the 

Petitioners request the establishment of the District. 
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VIII. 

 

An Advisory Board may be established to develop and recommend an improvement plan to 

the City Council of the City of Kyle (the “Council”). The Petitioners request that if the Council 

establishes an Advisory Board, that such Advisory Board should include representatives of the 

Petitioners or their designees. 

IX. 

 

This Petition has been executed for and on behalf of (i) the owners of more than 50% of the 

taxable real property described in said Exhibit A, representing all of the appraised value of taxable 

real property liable for assessment under this Petition as shown by the current roll of the Hays 

County Appraisal District, and (ii) the record owners of more than 50% of the real property liable 

for assessment under this Petition, and shall be filed with the Secretary of the City. The Petitioners 

own 100% of the property to be located in the District and liable for assessment.  Although 

inapplicable to the Petitioners, as the owners of the property located in the District and liable for 

assessment, it is noted that: With respect to community property, the City may accept the signature 

of a spouse as a representation of both spouses that they support the creation or renewal of the PID 

absent a separate property agreement.  However, if City staff is made aware of any disagreement among 

owners of community property, those petitions will not be counted. 

 

WHEREFORE, PREMISES CONSIDERED, Petitioners pray that the Council: 

 

(1) duly consider this Petition and adopt a Resolution finding (i) that this Petition 

complies with all legal requirements; (ii) that the proposed improvements are necessary, advisable 

and will provide a public use and benefit to the City; and (iii) that the estimated costs of the 

improvements, the method of assessment and the apportionment of costs between the District and 

the City of Kyle are reasonable and acceptable; 

 

(2) call a public hearing, give notice thereof as required by law and hold such 

hearing on the advisability of the improvements specified in this Petition; and 

 

(3) grant all matters requested in this Petition and grant such other relief, in law 

or in equity, to which Petitioners shall show themselves to be entitled. 
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CITY OF KYLE, TEXAS 
Mark McCliney SAMCO Capital

Meeting Date: 6/7/2022
Date time:7:00 PM

Subject/Recommendation: Consider and possible action to retain services of Mark McCliney from SAMCO
Capital as the city's financial advisor. ~ J. Scott Sellers, City Manager

Other Information:

Legal Notes:

Budget Information: 

ATTACHMENTS:
Description
Kyle, City of 2022

Information for Municipal Advisory Clients
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MUNICIPAL ADVISORY CONTRACT 
 
June 7, 2022 
 
The Honorable Mayor and City Council 
City of Kyle 
100 W. Center Street 
Kyle, Texas  78640 
 
Ladies and Gentlemen: 
 

1. We understand that the City, from time to time, will consider the issuance of debt 
obligations and that in connection with the authorization, issuance, sale and delivery of 
such obligations you desire the Mark McLiney Municipal Advisory team to perform 
professional services in the capacity of Municipal Advisors for the City. 

 
2. We agree to provide all services related to the development and implementation of a debt 

management plan.  These services include, but are not limited to, the structuring of a bond 
model, the formulation of a bond program, the analysis and completion of refunding 
programs, consultation regarding bond elections, consultation regarding bond ratings, 
consultation regarding the available types of financings, etc.  The services include 
communicating and coordinating with other professionals involved in bond transactions 
and related services (e.g. bond counsel, rating agent, credit enhancement providers, 
verification agent, arbitrage rebate provider, etc.).  The advice and assistance includes 
serving as a fiduciary to the Issuer and representing the Issuer’s interest in the sale and 
distribution of any debt obligations. 
 

3. We agree to direct and coordinate the entire program of financing herein contemplated.  It 
is specifically understood and agreed, however, that this obligation on our part shall not 
cover payment of any expenses associated with the issuance of the obligations or the 
expenses of any litigation, if such would occur. 
 

As consideration for the services rendered by us and as reimbursement for the expenses which 
we are to incur, it is understood and agreed that the City is to pay and we are to accept, a cash fee 
for such professional services in accordance with the fee schedule set forth as follows.  Such fee 
shall become due and payable simultaneously with the delivery of the bonds to the purchaser.  It 
is understood that a miscellaneous expense will be added to the fee to cover reimbursables.  This 
amount shall be capped at $5,000.
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FEE SCHEDULE 
 

The following schedule is an estimate of fees due for Municipal Advisory work.  The actual 
fee will be more or less based upon work performed. 
 
Base Fee – Any issue      $  5,000 
 
Plus $12.50 
 

per $1,000 
next 

$500,000 or $11,250 for $500,000 Bonds 

Plus $8.00 
 

per $1,000 
next 

$500,000 or $15,250 for $1,000,000 Bonds 

Plus $5.50 
 

per $1,000 
next 

$1,500,000 or $23,500 for $2,500,000 Bonds 

Plus $3.50 
 

per $1,000 
next 

$2,500,000 or $32,250 for $5,000,000 Bonds 

Plus $2.00 
 

per $1,000 
next 

$5,000,000 or $42,250 for $10,000,000 Bonds 

Plus $1.00 per $1,000 
next 

$10,000,000 or     

 
Fees for Refunding Bonds, Revenue Bonds or Bonds issued to State or Federal Agencies shall 
be computed from the above schedule, plus 25%.  For any issue of Refunding Bonds and/or 
other Debt Instruments involving Escrow Agreements, it is understood and agreed that our fee 
will be the fee schedule set out above plus 10%.  For Bonds issued pursuant to a Bond Election 
our fee will include an additional $5,000 to cover costs associated with the Bond Election. 
 
Fees for the issuance of Public Improvement District (“PID”) Bonds will be 2% of the Par 
Amount of each PID Bond. 
 
SAMCO Capital Markets, Inc. will bill the Issuer at Closing for each issue of obligations a net 
amount which will include a fee calculated on the above schedule as well as costs and expenses, 
where applicable, incurred on behalf of the Issuer for the Bond Attorneys, preparation, printing 
and distribution of the Notice of Sale, Official Statement, Uniform Bid Form or Private 
Placement Memorandum, independent consultants, information meetings, if any, presentations 
to rating agencies and rating fees, if any, printing of Obligations, and all appropriate costs and 
expenses associated with the closing and delivery of the Obligations.  
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4. If appropriate, we will assist with the annual filing of all documents related to the Securities 

Exchange Commission Rule 15c2-12 (Continuing Disclosure).  It is understood that we are 
not your agent for Continuing Disclosure because SAMCO Capital Markets, Inc. cannot 
be assured of being informed on a timely manner of all material events which require filing 
during the year.  It is further understood that any fees due us for our work in this capacity 
will be determined on a case by case basis. 

 
5. Due to the personal nature of municipal advisory consulting services, this Agreement is 

being entered into with the Mark McLiney Municipal Advisory Group of SAMCO Capital 
Markets.  The Issuer expects that all files will be held in duplicate by the group and the 
company.  At the full discretion of the Issuer, this Agreement can be automatically assigned 
to and transferred to the Mark McLiney Municipal Advisory Group. 

 
6. This Agreement will commence on the date of acceptance and shall remain in effect until 

terminated or replaced with a subsequent agreement.  This Agreement can be terminated 
at any time, with or without cause, with simple written notice. 
 

 
       Respectfully submitted, 

 
       SAMCO CAPITAL MARKETS, INC. 

 
       BY: 

 
       ______________________________ 
             Mark M. McLiney 

 
 

 
ACCEPTANCE 

 
ACCEPTED and adopted by the City Council of the City of Kyle on this the 7th day of June 2022 
 
 
 
         ________________________ 
               Mayor 
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DISCLOSURE STATEMENT OF MUNICIPAL ADVISOR 
 
This Disclosure Statement is provided by SAMCO Capital Markets, Inc. (“SAMCO”) to City of Kyle, Texas (the “Client”). 
This Disclosure Statement provides information regarding conflicts of interest and legal or disciplinary events of Municipal 
Advisor required to be disclosed to Client pursuant to MSRB Rule G-42(b) and (c)(ii). 
 
PART A – Disclosures of Conflicts of Interest 
 
MSRB Rule G-42 requires that municipal advisors provide to their clients disclosures relating to any actual or potential 
material conflicts of interest, including certain categories of potential conflicts of interest identified in Rule G-42, if applicable. 
If no such material conflicts of interest are known to exist based on the exercise of reasonable diligence by the municipal 
advisor, municipal advisors are required to provide a written statement to that effect. 
 

 There are no known material conflicts of interest known to SAMCO in connection with the Scope of Services under 
our financial advisory agreement; however, we are notifying the Client that SAMCO Capital Markets, Inc. has, 
through a third-party affiliated person, a certain fee-splitting arrangement with Deutsche Bank, a provider of money 
market funds to Issuers. 

 In an offering for which we act as Financial Advisor on your behalf, SAMCO Capital Markets, Inc., in our role as a 
Broker Dealer, may purchase securities from that offering from an underwriter, either for our own trading account 
or for the account of a customer.  In such a case SAMCO will take care that these secondary transactions, at or 
near the time of initial issuance, for a specific maturity in part or in whole, do not contravene the purpose or intent 
of the MSRB rules or compromise our fiduciary duty to you as Financial Advisor. 
 

PART B – Disclosures of Information Regarding Legal Events and Disciplinary History 
 
MSRB Rule G-42 requires that municipal advisors provide to their clients certain disclosures of legal or disciplinary events 
material to its client’s evaluation of the municipal advisor or the integrity of the municipal advisor’s management or advisory 
personnel. 
 
Accordingly, Municipal Advisor sets out below required disclosures and related information in connection with such 
disclosures. 
 

 There are no legal or disciplinary events that are material to Client’s evaluation of SAMCO or the integrity of Municipal 
Advisor’s management or advisory personnel disclosed, or that should be disclosed, on any Form MA or Form MA-
I filed with the SEC. 
 

Client may review SAMCO’s most recent Form MA and each most recent Form MA-I filed with the SEC on the SEC’s 
EDGAR system at:  
 http://www.sec.gov/cgi-bin/browse-edgar?action=getcompany&CIK=0001333702  The SEC permits certain items of 
information required on Form MA or MA-I to be provided by reference to such required information already filed by Municipal 
Advisor in its capacity as a broker-dealer on Form BD or Form U4, as applicable. Information provided by Municipal Advisor 
on Form BD or Form U4 is publicly accessible through reports generated by BrokerCheck at http://brokercheck.finra.org, 
For purposes of accessing such BrokerCheck reports SAMCO’s CRD number is 136532. 
 
PART C – Future Supplemental Disclosures 
 
As required by MSRB Rule G-42, this Disclosure Statement may be supplemented or amended, from time to time as needed, 
to reflect changed circumstances resulting in new conflicts of interest or changes in the conflicts of interest described above, 
or to provide updated information with regard to any legal or disciplinary events of Municipal Advisor. Municipal Advisor will 
provide Client with any such supplement or amendment as it becomes available throughout the term of the Agreement. 
 
 
Dated: June 7, 2022 
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Information for Municipal 
Advisory Clients 

The Municipal Securities Rulemaking Board 
(MSRB) provides significant protections for 
municipal entities and obligated persons that 
are clients of a municipal advisor. Certain of 
those protections also apply to potential clients 
of a municipal advisor. Municipal advisors 
must comply with our rules when engaging in 
municipal advisory activities. 

This document summarizes key principles of our rules 
that protect you. It also provides information on how 
to file a complaint against a municipal advisor with 
the appropriate federal regulatory authority. For the 
complete text of the rules and additional educational 
information, visit the MSRB’s website at www.msrb.org.

Professional Competency. Our rules require that 
your municipal advisor meet professional qualification 
requirements based on its municipal advisory activities. 
Beginning January 1, 2018, our rules require that 
municipal advisors also meet continuing education 
requirements. 

Fair Dealing. Our rules require that your municipal 
advisor deal fairly with you and not engage in any 
deceptive, dishonest or unfair practice. Your municipal 
advisor must satisfy a duty of care. Your municipal 
advisor’s recommendations must be suitable, 
and your municipal advisor’s compensation for its 
recommendations must not be excessive. 
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To help make sure that your municipal advisor is 
providing unbiased advice, our rules address potential 
conflicts of interest, including gift-giving and political 
contributions. Our rules generally prohibit a municipal 
advisor from advising or soliciting a municipal entity 
within two years of a political contribution to an official 
of that municipal entity. 

Our rules also require that you receive certain 
disclosures from your municipal advisor so you are 
aware of information that is material to your decision-
making. If you are receiving advice from your municipal 
advisor, your municipal advisor must disclose, in writing, 
all material conflicts of interest, and all legal and 
disciplinary events material to your evaluation of your 
municipal advisor. We refer to this as a “full and fair” 
disclosure under our rules. 

You are also protected by our fair dealing rules if you 
are solicited by a municipal advisor on behalf of a third-
party municipal securities dealer, municipal advisor or 
investment adviser to buy certain products or services. 
That municipal advisor must disclose all material facts 
about the solicitation, including all material risks and 
characteristics of the product or service. 

Duty of Loyalty. If you are a municipal entity, our rules 
provide extra protections when your municipal advisor 
advises you about municipal financial products or the 
issuance of municipal securities. Your municipal advisor 
must deal honestly and with the utmost of good faith, 
and act in your best interests without regard to its 
financial or other interests.

Periodic Disclosure. Your municipal advisor must 
periodically provide you with the following: 

 Â a statement that it is registered with the MSRB and 
the Securities and Exchange Commission (SEC); 

 Â the MSRB’s website address; and 

 Â a statement as to the availability of this brochure. 

Documentation. When hiring a municipal advisor 
to provide advice, your municipal advisor must give 
you a written document outlining certain terms of its 
relationship with you. 

Remedies for Disputes 
If you have a dispute with your municipal advisor firm or 
representative, you should try to — but do not have to 
— resolve it with the individual or a supervisor. In some 
cases, you may not be able to resolve the dispute. 

Terms as Used in this Brochure
 Â You: A municipal advisory client, including:

 – Municipal Entity: A state, political subdivision of a state, or municipal corporate 
instrumentality of a state, including a public pension plan.

 – Obligated Person: Any person (including the issuer) legally committed to 
support payment of all or part of an issue of municipal securities, other than 
certain unrelated providers of credit or liquidity enhancement. 

 Â Municipal Advisory Activities

 – The provision of advice to you with respect to municipal financial products or the 
issuance of municipal securities.

 – Solicitation of you on behalf of certain third parties to purchase a product or 
service. 

Information for Municipal Advisory Clients 

Item # 34



3Municipal Securities Rulemaking Board

Filing a Complaint
Regardless of whether you have tried to resolve your 
complaint directly, you may file a formal complaint with 
the regulatory agency that examines your municipal 
advisor for compliance with MSRB rules. You also may 
contact the MSRB, at 1300 I Street NW, Suite 1000, 
Washington, DC, 20005, 202-838-1330, complaints@
msrb.org, and we will forward the complaint to the 
appropriate enforcement agency listed below. 

To expedite the handling of your complaint, please be 
as specific as possible as to the nature of the complaint, 
including detail about the representative and/or firm 
involved. Please provide your name, phone number, 
email address and mailing address.

If you have a complaint about a potential violation of 
MSRB rules or other federal securities laws, contact:  

U.S. Securities and Exchange Commission 
SEC Center for Complaints and Enforcement Tips 
100 F Street, N.E. 
Washington, DC 20549-5990 
https://www.sec.gov/reportspubs/investor-publications/
complaintshtml.html 

Or use the online portal at: 
https://denebleo.sec.gov/TCRExternal/index.xhtml

If you have a complaint about your municipal advisor 
or about the municipal securities market, contact: 

U.S. Securities and Exchange Commission 
Office of Municipal Securities 
100 F Street, N.E. 
Washington, DC 20549 
(202) 551-5680  

If you have a complaint against your municipal 
advisor that is also registered with FINRA as a 
dealer, contact:

FINRA Investor Complaint Center  
9509 Key West Avenue  
Rockville, MD 20850-3329  
(240) 386-4357  
http://www.finra.org/investors/problem

Or use the online portal at:  
http://www.finra.org/investors/investor-complaint-center 

Municipal advisors 
that also act as 
municipal securities 
dealers must follow 
additional rules. For 
more information 
about the regulatory 
protections for 
investors, see the 
MSRB’s Information 
for Municipal 
Securities Investors 
brochure.

Information for Municipal Advisory Clients 

About the MSRB 
The MSRB protects investors, state and local governments and 
other municipal entities, and the public interest by promoting a 
fair and efficient municipal securities market. The MSRB fulfills 
this mission by regulating the municipal securities firms, banks 
and municipal advisors that engage in municipal securities 
and advisory activities. To further protect market participants, 
the MSRB provides market transparency through its Electronic 
Municipal Market Access (EMMA®) website, the official repository 
for information on all municipal bonds. The MSRB also serves as 
an objective resource on the municipal market, conducts extensive 
education and outreach to market stakeholders, and provides 
market leadership on key issues. The MSRB is a Congressionally-
chartered, self-regulatory organization governed by a 21-member 
board of directors that has a majority of public members, in 
addition to representatives of regulated entities. The MSRB is 
subject to oversight by the Securities and Exchange Commission.

Item # 34



CITY OF KYLE, TEXAS 
Stephanie Leibe Norton Rose

Fulbright

Meeting Date: 6/7/2022
Date time:7:00 PM

Subject/Recommendation: Consideration and approval of a resolution approving an engagement agreement for Bond
Counsel Legal Services with Norton Rose Fulbright US LLP; and other matters in
connection therewith

A. The City Council of the City intends to engage Norton Rose Fulbright US LLP to
provide the City with bond counsel legal services pertaining to the City’s issuance of
public securities, including advising the City on its “official statement” to potential
investors pursuant to Federal securities law and issuing a legal opinion as to the same.

B. Norton Rose Fulbright US LLP has consistently demonstrated its competence,
qualifications, and experience as an industry leader in public finance matters through the
provision of bond counsel legal services, the representation of local governments on
federal income tax matters, the publication of disclosure policies and the representation of
state agencies and political subdivisions within the State of Texas on public finance
matters.

C. Accessing the public markets through the issuance of public securities and providing
an “official statement” of the City to potential investors is governed by Federal securities
law requires the advice of legal advisors that specialize in public finance matters and are
well versed in Federal securities law.

D. Engaging an attorney in private practice who specializes in public finance matters and
is well versed in all aspects of public finance matters (including state law, federal income
tax law and federal securities law) pursuant to an hourly fee arrangement would likely
result in higher fees paid by the City and such fees incurred would be payable by the City
through amounts in the City’s General Fund, whether or not the public securities is
issued.

E. Fees for professional services in public finance matters, including bond counsel
services, have traditionally been paid pursuant to a contingent fee contract, where such
fees become payable only upon the successful issuance of the public securities and out
of the public securities proceeds. Entering into a contract for bond counsel legal services
with Norton Rose Fulbright US LLP (a firm that specializes in public finance matters and
is well versed in Federal tax and securities law) payment of which is contingent on the
City’s successful issuance of public securities and payable out of public securities
proceeds, provides the City a superior level of bond counsel legal services and fee(s)
payable under the contract is reasonable in the public finance market and would likely be

less than if such services were conducted pursuant to an hourly rate contract with an
attorney specializing in public finance matters. This high level of bond counsel legal
services pursuant to a contingent fee contract is in the best interest of the residents of the
City. ~ J. Scott Sellers, City Manager
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Legal Notes:
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ATTACHMENTS:
Description
1.Resolution
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RESOLUTION NO. ___________

A RESOLUTION APPROVING AN ENGAGEMENT AGREEMENT FOR 
BOND COUNSEL LEGAL SERVICES WITH NORTON ROSE 
FULBRIGHT US LLP; AND OTHER MATTERS IN CONNECTION 
THEREWITH 

WHEREAS, the City Council (the Governing Body) of the City of Kyle, Texas (the City) 
anticipates accessing the public or private markets from time to time to issue public securities to 
finance certain capital improvement projects within the City or to refinance public securities 
previously issued by the City, which will require the City to comply with the applicable laws and 
administrative rules of the State of Texas (the State) and federal securities and federal tax laws 
related thereto; and 

WHEREAS, the Governing Body requires legal counsel which specializes in public 
finance matters and is well versed in State and federal securities and federal tax laws and applicable 
administrative procedures to provide bond counsel legal services pertaining to the City’s issuance 
of public securities;  

WHEREAS, the payment of such legal services shall be contingent on the City’s successful 
issuance of public securities pertaining thereto and shall be payable from such public securities 
proceeds; and 

WHEREAS, Norton Rose Fulbright US LLP will provide the City with bond counsel legal 
services on all of the City’s publicly offered or privately placed public securities and has provided 
the City with one or more engagement agreements for bond counsel legal services pertaining to 
the City’s anticipated future issuances of public securities (the Engagement Agreement, attached 
hereto as Exhibit A); and 

WHEREAS, Section 2254.1036 of the Texas Government Code (Section 2254.1036), 
requires that a political subdivision of the State, including the City, enter into a contingent fee 
contract for legal services only after: (i) the governing body of the political subdivision has 
provided written notice to the public stating certain provisions enumerated within 2254.1036; (ii) 
the governing body of the political subdivision approved such contract in an open meeting called 
for the purposes of considering such contract; (iii) the governing body of the political subdivision 
has stated in writing certain findings made by the governing body upon the approval of such 
contract, and (iv) the Texas Attorney General need not approve the Engagement Agreement 
pursuant to the exception provided by Section 2254.102(e); and 

WHEREAS, the Governing Body caused notice of this resolution (the Resolution), this 
meeting, and the following provisions enumerated within 2254.1036 to be provided to the public 
in accordance with the Texas Open Meetings Act and 2254.1036: 

1. The Governing Body of the City intends to engage Norton Rose Fulbright
US LLP to provide the City with bond counsel legal services pertaining to
the City’s issuance of public securities on the public or private market,
including advising the City on any “official statement” to potential investors

Item # 35



82703500.4 -2-

pursuant to federal securities laws and issuing a legal opinion as to the 
foregoing; 

2. Norton Rose Fulbright US LLP has demonstrated to the City its
competence, qualifications, and experience as an industry leader in public
finance matters through the provision of bond counsel and disclosure
counsel legal services, the representation of local governments in relation
to federal income tax matters, the representation of multiple advisors,
issuers, and other parties in United States Securities and Exchange
Commission enforcement actions, the publication of disclosure policies and
the representation of State agencies and political subdivisions within the
State of Texas on public securities related issues;

3. Accessing the public or private markets through the issuance of public
securities and providing an “official statement” of the City to potential
investors is governed by State and federal securities and federal tax laws
and requires the advice of legal advisors that specialize in public finance
matters that are well versed in public finance legal matters;

4. Engaging an attorney in private practice who specializes in public finance
matters and is well versed in State and federal securities and federal tax laws
pursuant to an hourly fee arrangement would likely result in higher fees to
be paid by the City, and such fees incurred would be payable by the City by
amounts on deposit in the City’s General Fund, whether or not the public
securities are issued;

5. Fees for professional services in public finance matters, including bond
counsel services, have traditionally been paid pursuant to a contingent fee
contract, where such fees become payable only upon the successful issuance
of the public securities and are payable solely out of the proceeds of the
public securities;

6. Entering into a contract for bond counsel legal services with Norton Rose
Fulbright US LLP (a firm that specializes in public finance matters and is
well versed in State and federal securities and federal tax laws) payment of
which is contingent on the City’s successful issuance of public securities
and payable out of public securities proceeds provides the City a superior
level of bond counsel legal services and fee(s) payable under the contract
are reasonable in the public finance market and would likely be less than if
such services were conducted pursuant to an hourly rate contract with an
attorney specializing in public finance matters;

7. For each of the reasons state above, the execution of contingent fee
engagement contracts with Norton Rose Fulbright US LLP is in the best
interest of the residents of the City; and
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WHEREAS, the meeting at which this Resolution is being considered is an open meeting 
called, in part, for the purposes of considering (i) the need for obtaining the bond legal services 
that are the subject of the Engagement Agreement, (ii) the terms of the Engagement Agreement, 
(iii) the competence, qualifications, and experience of Norton Rose Fulbright US LLP, and (iv)
the reasons the Engagement Agreement is in the best interest of the residents of the City and in
compliance with Section 2254.1036; and

WHEREAS, the Governing Body hereby finds and determines that the adoption of this 
Resolution is in the best interests of the residents of the City; now, therefore, 

BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF KYLE, TEXAS THAT: 

SECTION 1. The recitals contained in the preamble hereof are hereby found to be true, 
and such recitals are hereby made a part of this Resolution for all purposes and are adopted as a 
part of the judgment and findings of the Governing Body. 

SECTION 2. The Governing Body hereby finds that: (i) there is a substantial need for the 
bond counsel legal services that are the subject of the Engagement Agreement with Norton Rose 
Fulbright US LLP; (ii) the bond counsel legal services cannot reasonably be obtained from 
attorneys in private practice under a contract providing only for the payment of hourly fees, without 
regard to the outcome of the matter, because of the nature of the matter for which the bond counsel 
legal services will be obtained and because, until the issuance of a public security, the City will 
not have funds to pay the estimated amounts required under a contract providing only for the 
payment of hourly fees which is not contingent on the issuance of the public securities; and (iii) 
the relationship between the City or the Governing Body and Norton Rose Fulbright US LLP is 
not improper and would not appear improper to a reasonable person. 

SECTION 3. Based on the findings by the Governing Body described above, the 
Governing Body hereby approves the City entering into the Engagement Agreement with Norton 
Rose Fulbright US LLP and authorizes the Mayor or the City Manager to execute the Engagement 
Agreement.   

SECTION 4. All ordinances and resolutions, or parts thereof, which are in conflict or 
inconsistent with any provision of this Resolution are hereby repealed to the extent of such conflict, 
so that the provisions of this Resolution shall be and remain controlling as to the matters resolved 
herein. 

SECTION 5. This Resolution shall be construed and enforced in accordance with the laws 
of the State of Texas and the United States of America. 

SECTION 6. If any provision of this Resolution or the application thereof to any person 
or circumstance shall be held to be invalid, the remainder of this Resolution and the application of 
such provision to other persons and circumstances shall nevertheless be valid, and the Governing 
Body hereby declares that this Resolution would have been enacted without such invalid provision. 

SECTION 7. It is officially found, determined, and declared that the meeting at which 
this Resolution is adopted was open to the public and public notice of the time, place, and subject 
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matter of the public business to be considered at such meeting, including this Resolution, was 
given, all as required by Chapter 551, as amended, Texas Government Code. 

SECTION 8. This Resolution shall be in force and effect from and after its final passage, 
and it is so resolved. 

[The remainder of this page intentionally left blank.] 

Item # 35



Signature page to the Resolution 
S-1

PASSED, ADOPTED AND APPROVED on this the 7th day of June, 2022. 

CITY OF KYLE, TEXAS 

Mayor 
ATTEST: 

City Secretary 

(CITY SEAL) 
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EXHIBIT A 

Engagement Agreement 
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Norton Rose Fulbright US LLP is a limited liability partnership registered under the laws of Texas. 
Norton Rose Fulbright US LLP, Norton Rose Fulbright LLP, Norton Rose Fulbright Australia, Norton Rose Fulbright Canada LLP and Norton Rose Fulbright 
South Africa Inc are separate legal entities and all of them are members of Norton Rose Fulbright Verein, a Swiss verein. Norton Rose Fulbright Verein helps 
coordinate the activities of the members but does not itself provide legal services to clients. Details of each entity, with certain regulatory information, are 
available at nortonrosefulbright.com. 

  

Kyle Engagement Letter.docx 

Norton Rose Fulbright US LLP 
98 San Jacinto Boulevard, Suite 1100 
Austin, Texas  78701-4255 
United States of America 

Stephanie Leibe 
Partner 
Direct line +1 512 536 2420 
stephanie.leibe@nortonrosefulbright.com 

Tel +1 512 474 5201 
Fax +1 512 536 4598 
nortonrosefulbright.com 

 
June 7, 2022 

VIA E-MAIL 

Honorable Travis Mitchell 
City of Kyle, Texas 
100 W. Center Street 
Kyle, Texas  78640 

Re: Engagement Agreement for Bond Counsel Services 

Dear Mayor Mitchell: 

Terms of engagement  

This Letter of Engagement and the attached Norton Rose Fulbright Standard Terms of 
Engagement (“Standard Terms”) set out the terms that govern the relationship between the City 
of Kyle, Texas (the “City”) and Norton Rose Fulbright US LLP (we or us or firm) and the additional 
Norton Rose Fulbright Verein member firms described in the Standard Terms, who may be 
engaged to represent you in connection with the Matters as defined below.  

Norton Rose Fulbright US LLP has made no promises or guarantees to the City about the 
outcome of the representation or the Matters, and nothing in these terms of engagement shall be 
construed as such a promise or guarantee.  Any expressions on our part concerning the outcome 
of the Matters are based on our professional judgment and are not guarantees.  Such expressions, 
even when described as opinions, are necessarily limited by our knowledge of the facts and are 
based on our views of the state of the law at the time they are expressed. 

We recognize our obligation to preserve the confidentiality of attorney-client communications as 
well as client confidences, as required by the governing rules of professional responsibility.  If the 
Matters involves transactions, litigation or administrative proceedings or like proceedings in which 
we appear as counsel of record for the City in publicly available records, we reserve the right to 
inform others of the fact of our representation of the City in the Matters and (if likewise reflected 
of record in publicly available records) the results obtained, unless the City specifically directs 
otherwise. 

Client 

We have been retained by the City.  Unless we agree otherwise in writing, and subject to 
satisfactory conflict clearances, we are not representing any other related entities or individuals, 
such as the City’s shareholders, directors and officers, employees, partners, members.  
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Scope of engagement 

We confirm that we have been retained by you as Bond Counsel in connection with the issuance, 
sale, and delivery of one or more series of the City’s general obligation debt (collectively, the 
“Debt”).  In addition, the issuance or incurrence of Debt or the conduct of any elections are referred 
to herein as the “Matters”; our representation in connection with the Matters is referred to herein 
as the “Representation”.  Our acceptance of the Representation becomes effective upon the 
execution and return of the enclosed copy of this letter.  

Except as expressly stated otherwise, we will advise and act at all times in accordance with and 
in respect of federal and/or appropriate state law only and are not responsible for advising you as 
to the effect or enforceability of any documents or matters which may be subject to or governed 
by the laws of any other jurisdiction. 

Personnel  

I will be working on the Matter as lead attorney, but will add to this team with others who are 
necessary to complete the applicable Representation with respect to a particular Matter.  You 
may call, write, or e-mail any of us whenever you have any questions about the Representation.  
Other firm personnel, including paralegals and other administrative staff, will participate in the 
Representation if and to the extent, in our judgment, their participation is necessary or appropriate. 

Fees and other charges  

Legal fees and costs are difficult to estimate.  Except as discussed herein, accordingly, we have 
made no commitment concerning the maximum fees and charges that will be necessary to resolve 
or complete the Representation. 

From time to time, we may furnish estimates of legal fees and other charges that we anticipate 
will be incurred in connection with the Matter.  Such estimates are by their nature inexact because 
of the potential for unforeseeable circumstances; and therefore, our actual fees and other charges 
may vary from such estimates. 

Our fees will generally be based on the time spent by firm personnel, primarily firm lawyers or 
paralegals, who participate in the Representation and on the basis of the complexity of a Matter.  
For portions of the Representation that do not involve the issuance of Debt, we will agree with 
you to a fee arrangement that may be fixed fee or hourly in nature prior to our commencement of 
any work related to such portion of the Representation.  Certain fees may be reimbursable to the 
City depending on the type of economic development project.  For portions of the Representation 
that do involve the issuance of Debt, a fee schedule is attached hereto as Exhibit A-1. 

In addition to our fees for rendering professional services, our statement will include other charges 
for expenses and services incurred incident to the performance of our legal services, such as 
photocopying, delivery charges, travel expenses, overtime for secretaries and other nonlegal staff, 
Texas Attorney General filing fee of up to $9,500 per series of Debt (that we will pay on behalf of, 
subject to reimbursement by, the City), specialized computer applications such as computerized 
legal research and filing fees.  Our current recharge schedule (which is subject to change from 
time to time) is attached hereto as Exhibit A-2.  

Item # 35



 Mayor Mitchell 
June 7, 2022 
Page 3 

  

Kyle Engagement Letter.docx 

Invoicing and reporting 

Our billing rates are based on the assumption of prompt payment.  Consequently, fees for our 
legal services and other charges will be billed upon the conclusion of the Matter.  

Conflicts of interest 

Before accepting the Engagement, we have undertaken reasonable and customary efforts to 
determine whether there are any potential conflicts of interest that would prevent us from 
representing the City in the Matter.  We reviewed that issue in accordance with the rules of 
professional responsibility adopted in Texas.  You agree to the applicability of those rules in regard 
to all matters relating to this engagement and that, in future matters involving the City, potential 
conflicts of interest will be evaluated under the local rules of professional responsibility applicable 
to the Norton Rose Fulbright office handling that future matter.  Based on the information available 
to us, we are not aware of any conflicts.  If our firm or any other Norton Rose Fulbright Verein 
member firm is adverse to the client in any matter, it is very important that the client be 
informed of such matter, including the identity of the adverse party, the nature of the matter 
and the identity of the member firm representing the adverse party, and that consent be 
obtained.  If for any reason the above information cannot be provided to the client, consult your 
General Counsel.  Paragraph 7.3 of the NRF Standard Terms contains the standard advance 
waiver – Consider referencing that paragraph here and specifying examples of matter types if we 
anticipate that we will act adverse to the client in particular types of matters.  That detail may 
strengthen the effectiveness of the advance waiver. 

In addition to our representation of other companies and individuals, we also regularly represent 
lawyers and law firms.  As a result, opposing counsel in the Matter may be a lawyer or law firm 
that we may represent now or in the future.  Likewise, opposing counsel in the Matter may 
represent our firm now or in the future.  Further, we have professional and personal relationships 
with many other attorneys, often because of our participation in bar associations and other 
professional organizations.  It is our professional judgment that such relationships with other 
attorneys do not adversely affect our ability to represent any client.  The acceptance of these 
terms of engagement represents an unqualified consent to any such relationships between our 
firm and other lawyers or law firms, even counsel who is representing a party that is adverse to 
the City in the Matter that is the subject of this engagement or in some other matter. 

During the course of the firm’s representation of the City, we may need to analyze or address 
matters relating to our professional duties or responsibilities, and to consult with lawyers of the 
firm who have been identified internally to serve as the firm’s in-house counsel about such matters.  
To the extent that any conflict of interest might be deemed to exist as between the firm and the 
City because of these consultations, you hereby waive any such conflict, consent to such 
consultations, and agree that we have no obligation to disclose information relating to such 
consultations to the City.  You also agree that these consultations are protected from disclosure 
by the firm’s attorney-client privilege and, as appropriate, the firm’s work product protection and 
that the City will not seek to discover or inquire into them.  Nothing in the foregoing shall otherwise 
diminish or affect our obligation to keep the City informed of material developments in your 
representation. 
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Applicable law 

The laws of Texas (exclusive of its conflict of laws principles) govern these terms of engagement, 
and the parties submit to the exclusive jurisdiction of the courts sitting in the City of Houston, 
Harris County, Texas in any matter arising from or relating to this engagement or anything 
contained in this engagement letter including the attached Standard Terms, and consent to venue 
in such court and waive any objection of inconvenient forum as to such court.  You agree that any 
legal process relating to this engagement may be served upon you by us by first-class mail 
addressed to the mailing address set forth on the first page of this letter and/or by e-mail to the 
e-mail address set forth on the first page of this letter, or to such additional or alternative 
addresses as you may provide for such purposes.  Each professional is subject to the ethical and 
professional conduct rules applicable to the jurisdiction in which that lawyer is authorized to 
practice. 

Standards of Professionalism and Attorney Complaint Information 

Pursuant to rules promulgated by the Texas Supreme Court and the State Bar of Texas, we are 
to advise our clients of the contents of the Texas Lawyer's Creed, a copy of which is attached.  In 
addition, we are to advise clients that the State Bar of Texas investigates and prosecutes 
complaints of professional misconduct against attorneys licensed in Texas.  A brochure entitled 
Attorney Complaint Information is available at all of our Texas offices and is likewise available 
upon request.  A client that has any questions about State Bar's disciplinary process should call 
the Office of the General Counsel of the State Bar of Texas at 1 800 932 1900 toll free. 

Termination 

At any time, the City may, with or without cause, terminate the representation by notifying us of 
the City’s intention to do so. 

We are subject to the codes or rules of professional responsibility for the jurisdictions in which we 
practice.  There are several types of conduct or circumstances that could result in our withdrawing 
from representing a client, including, for example, the following:  nonpayment of fees or charges; 
misrepresentation of or failure to disclose material facts; fraudulent or criminal conduct; action 
contrary to our advice; and conflict of interest with another client.  The right of Norton Rose 
Fulbright US LLP to withdraw in such circumstances is in addition to any rights created by statute 
or recognized by the governing rules of professional conduct.  Further, a failure by the City to 
meet any obligations under these terms of engagement shall entitle us to terminate the 
representation.  We try to identify in advance and discuss with our clients any situation that may 
lead to our withdrawal. 

Termination of the representation will not affect the City’s obligation to pay for legal services 
rendered and expenses and charges incurred before termination, as well as additional services 
and charges incurred in connection with an orderly transition of the Matter.  Further, in the event 
of termination of the representation, the City’s will take all steps necessary to release Norton Rose 
Fulbright US LLP of any further obligations in the representation in the Matter, including, without 
limitation, the execution of any documents necessary to effectuate our withdrawal from the 
representation in the Matter. 
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After termination or completion of the representation, changes may occur in the applicable laws 
or regulations that could affect the City’s future rights and liabilities in regard to the Matter.  Unless 
we are actually engaged after termination or completion of the representation to provide additional 
advice on such issues, the firm has no continuing obligation to give advice with respect to any 
future legal developments that may pertain to the Matter. 

Confidential Firm Information 

The City recognizes that, in forming the attorney-client relationship or otherwise, we may provide 
or may have provided the City with information marked “Confidential.”  The City agrees to maintain 
the confidential nature of that information and not to disclose it to third parties. 

Conclusion and acceptance 

You can accept this agreement by signing and returning to us the enclosed copy of this letter or 
by continuing to retain us. 

This letter and the attached Standard Terms constitute the entire terms of the engagement of 
Norton Rose Fulbright US LLP in connection with the Matter.  These written terms of engagement 
are not subject to any oral agreements or understandings, and they can be modified only by 
further written agreement signed both by the City and Norton Rose Fulbright US LLP.  Unless 
expressly stated in these terms of engagement, no obligation or undertaking shall be implied on 
the part of either the City or Norton Rose Fulbright US LLP. 

Very truly yours, 

 
Stephanie Leibe 

 

 
SVL/rmw 
 
cc: Matt Lee (Firm) 
 Chris Guevara (Firm) 
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The City of Kyle, Texas acknowledges and accepts the terms of engagement set out in this letter 
and its attachments. 

 ..........................................................   ............................................................................. 
Signed  Title 

 ..........................................................   ............................................................................. 
Name  Company 

Date: ..................................................  
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NORTON ROSE FULBRIGHT 
STANDARD TERMS OF ENGAGEMENT 

Norton Rose Fulbright Verein (the Verein) is a Swiss verein which does not itself engage in the 
practice of law or other business.  The member firms in the Verein are Norton Rose Fulbright LLP, 
Norton Rose Fulbright Australia, Norton Rose Fulbright Canada LLP, Norton Rose Fulbright South 
Africa Inc and Norton Rose Fulbright US LLP (the Members or, individually, a Member), who, 
with their subsidiaries or associated entities, engage in a coordinated international legal practice, 
even though they are separate law firms each of which, absent specific contractual agreement 
with a client on an individual matter, is solely responsible for its own work and not for the work of 
any other of them. 

Each of the Members is committed to providing its clients with the highest quality legal services 
and to building a lasting relationship with its clients as a trusted adviser. 

To that end, these Standard Terms of Engagement will apply to all engagements between a 
Member or its subsidiary or associated entity and a client unless otherwise agreed in writing by 
the client and an authorized representative of such Member, subsidiary or associated entity.  
These Standard Terms of Engagement are supplemented by additional standard provisions 
and/or a letter or contract of engagement relevant to the jurisdiction of the Contracting Party (as 
below defined). 

1 Defined Terms 

1.1 The following documents will constitute the entire agreement relating to the engagement 
of a Contracting Party by a client:  (i) any letter or contract of engagement, (ii) any 
additional standard provisions referred to above, (iii) these Standard Terms, (iv) any other 
terms and conditions agreed between the Contracting Party and the client, and (v) any 
amendments or supplements to any of the foregoing agreed from time to time.  In the 
event of any conflict between the terms of the foregoing, the documents shall be construed 
in the order of priority in which they are referred to above, but subject to any amendments 
as referred to in (v). 

1.2 In the above-mentioned documents: 

(a) Any individual entity that is a Member or subsidiary or associated entity of a 
Member is referred to as a Norton Rose Fulbright Entity.  The Norton Rose 
Fulbright Entity with which a client engages at any time is referred to as the 
Contracting Party. 

(b) We, our and us refer to the Contracting Party together with any other Norton Rose 
Fulbright Entity to which part or all of your instructions have been referred pursuant 
to paragraph 2.1(h) of these Terms; you and your refer to the client (jointly, if more 
than one, and not individually) with which the Contracting Party engages.  Unless 
otherwise specifically agreed, you and your do not refer to and no attorney/client 
or solicitor/client relationship will exist as to persons or entities related to the client 
such as parent companies, subsidiaries, affiliates, employees, officers, directors, 
shareholders, partners, members, commonly owned corporations or partnerships, 
or other such persons, entities or affiliates. 

2 Your relationship with us 

2.1 When you instruct us on an individual matter, we will write to you to set out: 
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(a) which Norton Rose Fulbright Entity is the Contracting Party; 

(b) the scope of the work we have agreed to undertake and any assumptions on which 
it is based; 

(c) who will be the responsible partner or director and other key team members whom 
we will try not to replace, although unforeseen circumstances may require that; 

(d) the fees and invoicing arrangements; 

(e) any applicable limitation of liability; and 

(f) the governing law applicable to the contractual relationship with you and the choice 
of jurisdiction for resolving any issues. 

(g) Your contractual relationship for individual matters is between you and the 
Contracting Party, not any other Norton Rose Fulbright Entity nor any individual.  
You understand that we do not make any promises or warranties as to the outcome 
of the representation. 

(h) If, with your agreement, the Contracting Party has referred all or part of your 
instructions on any individual matter to one or more other Norton Rose Fulbright 
Entities, legal services provided by other Norton Rose Fulbright Entities will be 
governed by the terms of our engagement, which will apply as between you and 
such Norton Rose Fulbright Entity or Entities, to the fullest extent permitted by the 
laws and professional regulations applicable in the jurisdictions in which such other 
Norton Rose Fulbright Entity or Entities operate as regards such other Norton Rose 
Fulbright Entity’s or Entities’ representation of you, as well as by, if any are issued, 
additional standard provisions and any letter or contract of engagement relevant 
to the other Norton Rose Fulbright Entity or Entities. 

3 Our fees 

3.1 Our bills are payable on receipt and in the currency in which they are submitted.  If you 
ask us to provide bills using an e-billing solution you understand that:  (i) we will send your 
information to our and your third party supplier(s) to enable us to comply with your request 
and the transfer is at your risk; (ii) any costs arising out of use of your third party supplier 
shall be borne by you; and (iii) our compliance with your request shall not reduce the fee 
otherwise chargeable by us. 

3.2 If you are required by law to deduct any amount when paying a bill, you will pay to us an 
additional amount so as to ensure that we receive a net sum equal to the amount of the 
bill. 

3.3 We need to approve in advance any proposal for any part of one of our bills to be paid by 
a third party.  Notwithstanding our approval, you agree that you will remain responsible for 
paying the whole bill and any interest accrued on it. 

3.4 Unless otherwise agreed, any other Norton Rose Fulbright Entity or Entities to whom the 
Contracting Party has referred instructions under paragraph 2.1(h) may provide 
statements of their fees and charges to the Contracting Party, who will include such fees 
and charges in its statements to you, which you will be obligated to pay in order that it can 
remit payment to such other Norton Rose Fulbright Entity or Entities. 
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3.5 If a bill remains unpaid 30 days after delivery: 

(a) you agree that we may be entitled to charge interest, if any, on it at such rate and 
under such arrangements allowable under the laws and professional regulations 
applicable to us or as may be provided for in applicable additional standard 
provisions or an agreement between us and you, and 

(b) on giving written notice to you, we may cease work on the matter to which the bill 
relates and any of your other matters.  You agree that we are not responsible for 
any loss resulting from such inactivity.  If the matter is litigious, we may also remove 
ourselves from the Court or tribunal record. 

3.6 You agree that we may exercise a lien over your files and documents until all bills due to 
us from you have been paid in full, subject to the laws and professional regulations 
applicable to us. 

3.7 If we are required by any governmental or regulatory body, or by a service provider 
appointed by you, to submit one of our bills to audit, to produce documents or provide 
information on any individual matter on which you have instructed us, we shall be entitled 
to bill you for the work involved (and any disbursements incurred) at the rates agreed for 
the relevant matter.  If legal privilege attaches to any such documents, you will either waive 
privilege or instruct us to review them in your interests. 

3.8 We advise and you acknowledge that the Members of the Verein have an arrangement 
between them that where a matter is referred by one Member to another, the referring 
Member and one or more of its partners or directors may be financially rewarded for having 
so referred the matter.  This is an entirely internal arrangement as between the Members 
of the Verein, and their respective partners and directors, and it does not require you to 
pay any amount in addition to the fees, disbursements and other charges which apply 
under the agreed terms of your engagement of us and, if applicable, any other Norton 
Rose Fulbright Entity. 

4 Disbursements and other charges 

4.1 We may consider it to be in your interests to instruct counsel or engage correspondent 
lawyers, experts or others on your behalf and at your expense.  We will consult you before 
doing so if such instructions or engagements will result in significant fees becoming 
payable. 

4.2 We may also charge for photocopying, telephone calls, travel, searches, court fees, 
hosting on-line data or deal rooms and for other services at our or their standard rates 
from time to time and for other expenses.  These charges will be included in our bills and 
will not include any mark-up of expenses for which the precise cost can be readily 
determined but may vary from or exceed our or their direct cost for services for which the 
precise cost cannot be readily determined. 

5 Money held on account for you 

5.1 We will deposit any money we hold on your behalf with a regulated financial institution and 
manage it in accordance with the laws and professional regulations applicable to us.  You 
agree that we are not responsible for any loss of funds so deposited and managed. 
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5.2 If you deposit money with us on account of our fees, the principal and interest accrued, if 
any, will be applied to your final bill, rendered when we complete your instructions.  Unless 
you and we have agreed otherwise, we may also apply any part of the money in settlement 
of any outstanding interim bills we submit to you. 

6 Communicating with us 

6.1 When you seek and receive legal advice from us on your rights and obligations, legal 
advice or attorney-client privilege will attach to our communications related to that advice.  
If we act for you in contemplated or actual legal proceedings, litigation or attorney-client 
privilege will attach to our communications related to those proceedings. 

6.2 You agree that we may communicate with you using electronic means, knowing that 
certain risks (including, for example, interception, unauthorized access and risk of viruses) 
are associated with such means. 

7 Confidentiality, conflict of interests, and our relationships with other clients 

7.1 We will keep all information obtained from you, which is not in the public domain, 
confidential, and will only otherwise disclose it with your authority or if required to do so 
by the laws and professional regulations applicable to us or if permitted under paragraph 
9.3.  Nevertheless, you agree that we may disclose any relevant information in order to 
protect and/or defend ourselves in any actual or threatened legal, civil or regulatory 
proceeding and may also disclose any relevant information in confidence to our insurers, 
insurance brokers, auditors, bankers and other advisers if and to the extent such 
disclosure may occur without waiving or losing any applicable legal privilege. 

7.2 You will provide us, and will instruct your other advisers and any co-venturer or other co-
participants to provide us, on any matter on which we are instructed, with all relevant 
information and documents, all of which will have been properly obtained and on which 
we may rely without verification.  You agree that, unless you instruct us otherwise, we may 
disclose any relevant information to your other professional advisers. 

7.3 Norton Rose Fulbright is a large coordinated international legal practice with multiple 
offices around the world.  Because of the size, geographic scope, breadth and diversity of 
the practice, it is inevitable that current and future clients of ours will come into contact 
with you, and it is important that we agree with you on certain matters in relation to conflicts 
of interests to preserve our ability to represent both you and other clients.  You agree that 
we may represent current or future clients (including any parties adverse to you in this 
Matter) in any other matter (including in litigation, arbitration, or other dispute resolution 
proceedings) that is not substantially related to your Matter, even if their interests are 
directly adverse to you or your interests in that other matter.  We agree, however, that we 
will not represent another client in a matter if we have obtained non-public proprietary or 
other confidential information from you that could be used by that other client to your 
material disadvantage in that matter.  You agree and accept that you have access to 
independent advice on the effect of this paragraph 7.3 and that your signature by way of 
acceptance of the provisions of the engagement letter to which these Terms apply is 
confirmation that you understand the scope and application of this paragraph and that you 
have no questions or concerns in that respect. 

7.4 You agree that we or any other Norton Rose Fulbright Entity may act for other clients in 
transactions or disputes in which you or any affiliated entity of yours has an interest 
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provided that we or such other Norton Rose Fulbright Entity do not thereby breach our or 
their duty of confidentiality to you. 

7.5 You agree that we are under no duty to disclose to you or use on your behalf any 
information in respect of which we or any other Norton Rose Fulbright Entity owe a duty 
of confidentiality to another client or any other person. 

7.6 You agree that we may disclose our role as legal advisers in any matter on which we are 
instructed following its completion, for the purposes of publicity, unless you instruct us 
otherwise.  You also agree that, unless you instruct us otherwise, we may publicize the 
fact that we have a relationship with you. 

8 Complaints 

8.1 Any concerns or complaint about our work should be directed initially to the 
partner/director responsible for carrying out your instructions or, if you prefer, to the 
relationship partner/director.  We maintain internal procedures that can be employed 
should a concern require escalation beyond the responsible partner/ director.  The laws 
and professional regulations applicable to us may also provide formal complaint 
procedures. 

8.2 In particular, you should raise any queries regarding any of our bills with the partner or 
director responsible for the matter as soon as possible.  If any part of one of our bills is 
queried by you or the relevant payer, you agree to immediately pay, or procure payment 
of, those parts not subject to query. 

9 Data protection, exchange of information and storage of documents 

9.1 We act as a data controller in the provision of our legal services.  We will process personal 
data provided to us by you or your employees or agents in relation to any instruction in 
accordance with data protection standards required by applicable law and will implement 
appropriate technical and organizational security measures to protect against 
unauthorized or unlawful processing of that personal data and against accidental loss of, 
or damage to, that personal data.  Please see our Privacy notice for further information on 
our processing of personal data:  http://www.nortonrosefulbright.com/privacy-notice/ 

9.2 Each party (you and we) will assist the other party in complying with its respective 
obligations under applicable data protection law and will ensure that the provision of 
personal data to the other party is fair and lawful.  You agree that you will make our Privacy 
notice available to your employees or other individuals whose personal data you share 
with us where this provision of information is required by applicable data protection law.  
We in turn agree that we will promptly notify you either:  (i) upon receipt of a request or 
complaint from a regulatory authority or an individual exercising a data subject right; or (ii) 
in the event of loss, disclosure or unauthorized or unlawful processing of personal data 
that you have provided to us or that we have obtained on your behalf.  We will cooperate 
with you and provide all reasonable assistance as may be required in either case. 

9.3 In the course of providing our services to you, personal data (if any) with respect to 
persons in the European Economic Area (EEA) may be accessible to and used by other 
Norton Rose Fulbright Entities and their contractors and/or agents, including those located 
outside the EEA where data protection laws may not be as comprehensive as in the EEA, 
but as to such personal data we will ensure compliance with the data protection standards 
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of the EU General Data Protection Regulation 2016 or higher standards under other laws 
applicable to such personal data. 

9.4 We will also share your contact details, and those of your staff with whom we have contact, 
with other Norton Rose Fulbright Entities in order to provide you with information relevant 
to your business, and to ensure your continuous access to publications, events and news 
in areas of interest to you.  Where your employees supply their contact details to us, we 
will only use that personal data in accordance with our Privacy notice referenced above 
or as otherwise consented to by them. 

9.5 We will not exchange information that will result in waiver or loss of any client privilege 
with other Norton Rose Fulbright Entities.  Otherwise, you agree that the Contracting Party 
may exchange your information (including personal data) with other Norton Rose Fulbright 
Entities, including for the purposes of conflict checking, compliance, financial planning, 
billing, business development and matter management.  Arrangements are in place 
among all Norton Rose Fulbright Entities to protect the confidentiality of the information 
exchanged. 

9.6 We may outsource certain functions associated with servicing clients to a service center 
dedicated to Norton Rose Fulbright located outside of the EEA or to other third party 
providers.  For example, we may outsource information and document management, 
office support, technology and IT services, word processing, photocopying, and translation 
services. 

9.7 Some of your data may be stored using cloud technology managed by a third party service 
provider.  We have agreements in place with the third party service providers referred to 
in paragraphs 9.6 and 9.7 where applicable and also employ technical and organizational 
measures to protect the confidentiality and security of any information shared with them. 

9.8 We do not undertake to store or retain your files (whether paper or electronic) for any 
particular period of time, but will do so for at least the minimum number of years required 
by applicable laws and professional regulations or local business custom.  Files may be 
destroyed at any time after the expiry of such period, without notice, except those files you 
ask be delivered to you. 

10 Copyright and intellectual property 

10.1 We retain all copyright and other intellectual property rights in all material developed, 
designed and created by us in the course of a matter.  You may only use and copy material 
created by us for you, or which we have developed independently of our work for you and 
used in the course of your matter, in accordance with our advice or specific license terms.  
All material must be kept confidential by you unless we agree otherwise. 

10.2 We may use all material created and/or modified by us in the course of any matter for legal 
training, forms, service development (including in the training of artificial intelligence 
technologies in which event the materials may be hosted on a third party system) and 
research purposes, without reference to you. 

11 Our compliance with certain laws and regulations 

11.1 We may require you to provide identifying documents and information concerning yourself 
and individuals and/or entities associated with you in order to comply with anti-money 
laundering laws and regulations, and to keep those documents and information up to date.  
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We may be unable to carry out your instructions if we are unable to verify your identity or, 
in some instances, the identities of your directors, shareholders and eventual beneficial 
owners.  We shall only process such identifying documents and information for the 
purposes of preventing money laundering or terrorist financing and to fulfil any other legal 
and regulatory obligation and shall retain it for the period necessary in accordance with 
permitted or required retention and limitation periods and in accordance with our data 
protection obligations as set out at paragraph 9 above. 

11.2 We may be required by law or regulation to report to a governmental or regulatory authority 
our knowledge and/or suspicion that certain criminal offences have been committed, 
regardless of whether such an offence has been committed by a client of ours or by a third 
party.  We may not be able to discuss such reports with you because of restrictions 
imposed by those laws and regulations, and we may have to cease acting for you in those 
circumstances.  You agree that we are not responsible for any adverse consequences you 
may suffer as a result of our compliance with such laws and regulations. 

12 Force majeure 

Neither you nor we will be responsible for failure to perform our respective obligations 
concerning your instructions (save for your responsibility to pay our bills in full) if the 
failures are due to causes outside, respectively, your or our control. 

13 Amendments 

From time to time, we may need to amend these terms of engagement.  If this occurs, we 
will notify you of the changes by means of a notice in the Legal Notices section of our 
website but they will not affect any matter on which we are then currently instructed. 

14 Limitations 

If the validity or enforceability of any of these terms of engagement is in any way limited 
by the laws and professional regulations applicable to us, those laws and professional 
regulations will take precedence over these terms of engagement but they will be valid 
and enforceable to the fullest extent permitted by such laws and professional regulations, 
and such limitation shall not affect the validity or enforceability of any other term. 

15 Integrity and ethics 

Our policy is to act at all times in accordance with the highest professional, ethical and 
business standards, and we expect you to act in like manner in all your dealings with us 
and your business counter-parties.  We do not countenance bribery or corruption in any 
form and you agree (i) not to expect or request any conduct from us that might bring our 
name into disrepute or compromise our integrity, (ii) that you and your employees and 
agents will refrain from any practices involving bribery or any other corrupt activities, and 
(iii) that you have taken or will take internal steps or procedures designed to ensure that 
the risk of corruption and bribery during the course of our relationship is eliminated. 

16 Termination 

16.1 Either you or we may terminate our engagement at any time by giving reasonable prior 
notice in writing, subject, in our case, to any applicable laws or regulations.  We will only 
stop acting for you if we believe we have a good reason to do so, including in the 
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circumstances contemplated by paragraph 3.5 (b), but we retain sole discretion regarding 
any such decision. 

16.2 If our engagement is terminated for any reason, you agree to pay in full our bills 
representing fees, costs, disbursements and other charges up to the time of the 
engagement’s termination. 

16.3 A solicitor/client or attorney/client relationship exists between you and us only if, at the 
relevant point in time, we are working under instructions from you; we shall have no duty 
to provide you advice at any other time concerning changes in laws, rules or regulations 
that might affect your rights.  Further, if we are not under instructions from you at a given 
point in time, you agree that, unless prohibited by applicable laws or regulations, we are 
entitled to accept at that time other instructions to act in respect of the subject matter of 
your previous instructions although we will not disclose to, or use to the benefit of, another 
client any information or documents in respect of which we owe you a duty of 
confidentiality. 

16.4 We and other Norton Rose Fulbright Entities may send you general information on legal 
developments without charge, or may include you in general mailings, after our or their 
engagement with you has been terminated.  This will not change the fact that our or their 
engagement has been terminated. 
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[THE TEXAS LAWYER’S CREED  —  A MANDATE FOR PROFESSIONALISM 

The Texas Supreme Court and the Texas Court of Criminal Appeals 
adopted this Creed, with the requirement that lawyers advise their clients 
of its contents when undertaking representation. 

I am a lawyer; I am entrusted by the People of Texas to preserve and 
improve our legal system. I am licensed by the Supreme Court of Texas. 
I must therefore abide by the Texas Disciplinary Rules of Professional 
Conduct, but I know that Professionalism requires more than merely 
avoiding the violation of laws and rules. I am committed to this Creed for 
no other reason than it is right. 

I. OUR LEGAL SYSTEM. A lawyer owes to the administration of justice, 
personal dignity, integrity, and independence. A lawyer should always 
adhere to the highest principles of professionalism. I am passionately 
proud of my profession. Therefore, “My word is my bond.”  I am 
responsible to assure that all persons have access to competent 
representation regardless of wealth or position in life. I commit myself to 
an adequate and effective pro bono program. I am obligated to educate 
my clients, the public, and other lawyers regarding the spirit and letter 
of this Creed. I will always be conscious of my duty to the judicial system. 

II. LAWYER TO CLIENT. A lawyer owes to a client allegiance, learning, 
skill, and industry. A lawyer shall employ all appropriate means to 
protect and advance the client’s legitimate rights, claims, and objectives. 
A lawyer shall not be deterred by any real or imagined fear of judicial 
disfavor or public unpopularity, nor be influenced by mere self-interest. 
I will advise my client of the contents of this Creed when undertaking 
representation. I will endeavor to achieve my client’s lawful objectives in 
legal transactions and in litigation as quickly and economically as 
possible. I will be loyal and committed to my client’s lawful objectives, 
but I will not permit that loyalty and commitment to interfere with my duty 
to provide objective and independent advice. I will advise my client that 
civility and courtesy are expected and are not a sign of weakness. I will 
advise my client of proper and expected behavior. I will treat adverse 
parties and witnesses with fairness and due consideration. A client has 
no right to demand that I abuse anyone or indulge in any offensive 
conduct. I will advise my client that we will not pursue conduct which is 
intended primarily to harass or drain the financial resources of the 
opposing party. I will advise my client that we will not pursue tactics 
which are intended primarily for delay. I will advise my client that we will 
not pursue any course of action which is without merit. I will advise my 
client that I reserve the right to determine whether to grant 
accommodations to opposing counsel in all matters that do not 
adversely affect my client’s lawful objectives. A client has no right to 
instruct me to refuse reasonable requests made by other counsel. I will 
advise my client regarding the availability of mediation, arbitration, and 
other alternative methods of resolving and settling disputes. 

III. LAWYER TO LAWYER. A lawyer owes to opposing counsel, in the 
conduct of legal transactions and the pursuit of litigation, courtesy, 
candor, cooperation, and scrupulous observance of all agreements and 
mutual understandings. Ill feelings between clients shall not influence a 
lawyer’s conduct, attitude, or demeanor toward opposing counsel. A 
lawyer shall not engage in unprofessional conduct in retaliation against 
other unprofessional conduct. I will be courteous, civil, and prompt in 
oral and written communications. I will not quarrel over matters of form 
or style, but I will concentrate on matters of substance. I will identify for 
other counsel or parties all changes I have made in documents 
submitted for review. I will attempt to prepare documents which correctly 
reflect the agreement of the parties. I will not include provisions which 
have not been agreed upon or omit provisions which are necessary to 
reflect the agreement of the parties. I will notify opposing counsel, and, 
if appropriate, the Court or other persons, as soon as practicable, when 
hearings, depositions, 
 

meetings, conferences or closings are canceled. I will agree to 
reasonable requests for extensions of time and for waiver of procedural 
formalities, provided legitimate objectives of my client will not be 
adversely affected. I will not serve motions or pleadings in any manner 
that unfairly limits another party’s opportunity to respond. I will attempt 
to resolve by agreement my objections to matters contained in pleadings 
and discovery requests and responses. I can disagree without being 
disagreeable. I recognize that effective representation does not require 
antagonistic or obnoxious behavior. I will neither encourage nor 
knowingly permit my client or anyone under my control to do anything 
which would be unethical or improper if done by me. I will not, without 
good cause, attribute bad motives or unethical conduct to opposing 
counsel nor bring the profession into disrepute by unfounded 
accusations of impropriety. I will avoid disparaging personal remarks or 
acrimony towards opposing counsel, parties and witnesses. I will not be 
influenced by any ill feeling between clients. I will abstain from any 
allusion to personal peculiarities or idiosyncrasies of opposing counsel. 
I will not take advantage, by causing any default or dismissal to be 
rendered, when I know the identity of an opposing counsel, without first 
inquiring about that counsel’s intention to proceed. I will promptly submit 
orders to the Court. I will deliver copies to opposing counsel before or 
contemporaneously with submission to the court. I will promptly approve 
the form of orders which accurately reflect the substance of the rulings 
of the Court. I will not attempt to gain an unfair advantage by sending 
the Court or its staff correspondence or copies of correspondence. I will 
not arbitrarily schedule a deposition, Court appearance, or hearing until 
a good faith effort has been made to schedule it by agreement. I will 
readily stipulate to undisputed facts in order to avoid needless costs or 
inconvenience for any party. I will refrain from excessive and abusive 
discovery. I will comply with all reasonable discovery requests. I will not 
resist discovery requests which are not objectionable. I will not make 
objections nor give instructions to a witness for the purpose of delaying 
or obstructing the discovery process. I will encourage witnesses to 
respond to all deposition questions which are reasonably 
understandable. I will neither encourage nor permit my witness to 
quibble about words where their meaning is reasonably clear. I will not 
seek Court intervention to obtain discovery which is clearly improper and 
not discoverable. I will not seek sanctions or disqualification unless it is 
necessary for protection of my client’s lawful objectives or is fully justified 
by the circumstances. 

IV. LAWYER AND JUDGE. Lawyers and judges owe each other 
respect, diligence, candor, punctuality, and protection against unjust 
and improper criticism and attack. Lawyers and judges are equally 
responsible to protect the dignity and independence of the Court and the 
profession. I will always recognize that the position of judge is the 
symbol of both the judicial system and administration of justice. I will 
refrain from conduct that degrades this symbol. I will conduct myself in 
court in a professional manner and demonstrate my respect for the 
Court and the law. I will treat counsel, opposing parties, witnesses, the 
Court, and members of the Court staff with courtesy and civility and will 
not manifest by words or conduct bias or prejudice based on race, color, 
national origin, religion, disability, age, sex, or sexual orientation. I will 
be punctual. I will not engage in any conduct which offends the dignity 
and decorum of proceedings. I will not knowingly misrepresent, 
mischaracterize, misquote or miscite facts or authorities to gain an 
advantage. I will respect the rulings of the Court. I will give the issues in 
controversy deliberate, impartial and studied analysis and 
consideration. I will be considerate of the time constraints and pressures 
imposed upon the Court, Court staff and counsel in efforts to administer 
justice and resolve disputes. 

 
] 
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Exhibit A 
 

FEE SCHEDULE 

Standard Fee Schedule: 
 

Our proposed fee schedule will be based on a base of $7,500 plus the product of the principal amount of any debt 
obligation (an Obligation) applied against the following fee schedule: 
 

Principal Amount of Obligations 
Fee* 

(per $1,000 denomination) 
  
$0 - $10,000,000 $1.2500 
$10,000,001-$25,000,000 $1.1250 
$25,000,001 - $50,000,000 $0.8750 
$50,000,001 - $100,000,000 $0.7500 
$100,000,001 - $200,000,000 $0.6250 
Over $200,000,000 $0.5000 

 
* This scale will be increased by 25% for the issuance of any refunding Obligations and any Debt obligation secured 
by enterprise system revenues. 

* Variable Rate Obligations (without third-party liquidity) will be billed at our standard fee scale, plus $25,000. 

* Remarketings of outstanding variable rate Obligations to new variable rate term periods or fixed rate conversions will 
be billed at 50% of our standard fee schedule (plus $5,000 for additional federal income tax expertise in the event that 
any such remarketing or conversion results in a reissuance of Obligations under federal tax law).   

* To the extent that our Firm is responsible for preparing the offering documents relating to the issuance or remarketing 
of any Obligations, an additional fee of $7,500 will be charged. 

*For the creation of a public improvement district and the levy of assessments independent of a bond issuance, our 
firm will negotiate an appropriate fee schedule with the applicable developers. 

* Lease-purchase equipment obligation will be billed on an hourly basis, subject to a minimum charge of $15,000.  

* Special election services will be billed on an hourly basis, with a per election cap of $15,000 (unless an election 
contest or other litigation or administrative proceeding is initiated). 

* Individual expense reimbursements for any issuance of Obligations shall be capped at $2,500 per series of Obligation.   

* Redemptions or defeasances not associated with an Obligation transaction are billed at a fixed fee of $2,500. 

* Separately negotiated hourly or fixed fee arrangement for all derivative product structures, variable rate bond 
programs with third party liquidity, conduit debt, and lease revenue bonds. 
 
* Case-by-case exceptions may be made to the above.  
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LIST OF EXPENSES 

NORTON ROSE FULBRIGHT US LLP 
(Austin) 

 
Expenses and Services Summary 

EXPENSE/SERVICE CHARGE 

  
Binding $1.75 per book 

(Pricing varies in other office locations) 

Data Base Research 
Lexis, Westlaw, Information America Costs allocated by the firm 

Deliveries 
Overnight/Express 
Outside Courier 
Courthouse Messengers 

Direct cost 
Direct cost 
Outside courier rates – Direct cost 
(Pricing varies in other office locations) 

Document Scanning $.12 per page – Direct cost 

Duplicating 
Photocopy 
Color photocopy 
Microfilm/Microfiche 
Videography (duplication) 

$0.15 per page 
$0.85 per page 
Direct cost 
Direct cost 

Electronic Mail (via Internet) No charge 

Library Research by Library Staff $85.00 - $120.00 per hour 

Weekend & Late Evening Air Conditioning $19.19 per hour (Only if necessitated by client 
requirements) 
(Pricing varies in other office locations) 

Postage Direct cost 

Secretarial Overtime $28.00 per hour 
(Pricing varies in other office locations) 

Facsimile (Outgoing) No charge 

Telephone 
Long Distance (Domestic) 
Long Distance (International) 
Telephone Conference 

No charge 
No charge 
Direct cost 
(Third-party provider’s charge -$0.05 per participant per 
minute) 
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EXPENSE/SERVICE CHARGE 

  
File Storage Retrieval Direct cost 

(Pricing varies in other office locations) 
Price may vary depending on time constraints - Rush/After 
Hour 

Transportation 
Mileage (personal automobile) 
Lodging 
Meals 
Car Rental/Airline/Rail/Etc. 

Applicable IRS allowable rate per mile 
Direct cost 
Direct cost 
Direct cost 

CD-ROM Research Rate varies based on length of search 

Graphic Arts $150.00 - $175.00 per hour, plus direct cost of 
supplies.  If sent to outside vendor - Direct cost 

Practice Support $200.00 per gigabyte per month 

E-Discovery Direct cost 

Firm hosting of on-site document review 
performed by outside contract attorneys 

$10.00 per hour 
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Amending Resolution Number 1273 and Restating the City of Kyle Rules of City
Council. ~ Travis Mitchell, Mayor
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Legal Notes:

Budget Information: 

ATTACHMENTS:
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2022 0607 Rules of Council Amendment - Red Line
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RESOLUTION NO.    

A RESOLUTION OF THE CITY OF KYLE, TEXAS, AMENDING 
RESOLUTION NUMBER 1273 AND RESTATING THE CITY OF KYLE 
RULES OF CITY COUNCIL, PROVIDING FOR MEETINGS, AGENDA, 
COUNCIL PROCEEDINGS, RECONSIDERATION OF AGENDA ITEMS; 
PARLIAMENTARY PROCEDURE, DEBATE, DECORUM, AND CITIZEN 
PARTICIPATION AT MEETINGS; MAKING FINDINGS OF FACT; AND 
PROVIDING FOR RELATED MATTERS 

 Whereas, Article III of the Kyle City Charter provides that City Council may determine 
and define the rule of its proceedings and require certain decorum it deems necessary to property 
transact the business of the city; and  

 Whereas, the Mayor and City Council have now reviewed and agree upon certain 
amendments to the Rules of City Council to amend rules and procedures herein. 

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF 
KYLE, TEXAS, THAT: 

Section 1. Findings. The recitals herein are found to be true and correct and are hereby adopted 
by the City Council and made a part hereof for all purposes as findings of fact. 

Section 2. Authorization. The City of Kyle Rules of City Council, a copy of which is attached 
hereto marked “Exhibit A” and made part of this Resolution are hereby approved and adopted as 
written, and replaces the previously adopted rules contained in Resolution No. 1273. 

Section 3. Effective Date. This Resolution shall take effect from and after the date of its passage 
as authorized by the Charter of the City of Kyle and shall expire upon the first regular scheduled 
city council meeting where any Councilmember is seated to fill an expired term. 

Section 4. Open Meetings. That it is hereby found and determined that the meeting at which this 
Resolution is passed was open to the public as required and that public notice of the time, place, 
and purpose of said meeting was given as required by the Open Meetings Act, Chapter 551, Texas 
Local Government Code. 

FINALLY PASSED AND APPROVED on this ____ day of June, 2022. 

       THE CITY OF KYLE, TEXAS 

             
       Travis Mitchell, Mayor 
ATTEST: 

      
Jennifer Holm, City Secretary 

Item # 36



Exhibit A 

 1 City of Kyle Rules of Council 

CITY OF KYLE 

RULES OF CITY COUNCIL 

Effective immediately following adoption of these rules, the following rules, regulations, and bi 
laws will be adhered to by the Kyle City Council.  They shall remain in effect unless otherwise 
changed by formal approval by City Council.  Such action is authorized and is in keeping with 
Kyle City Charter, Article III, Section 3.05, which states in part, that the City Council may 
determine the rules of its proceedings. These Rules shall be reviewed annually or in the meeting 
following the seating of a new Councilmember.  

A. MEETING – Four types of meetings are recognized: 
 

1. Regular Meetings will be held on the first and third Tuesday night of each month.  Unless 
determined otherwise by majority vote of the City Council, such meetings will be held at 
the City Hall in the Council Chambers commencing at 7:00 p.m. 

2. Special Meetings are subject to call by the Mayor or City Manager.  Except in unusual 
circumstances, these meetings will be held at the City Hall at a stated time.  The purpose 
of such meeting is to act upon matters that should not be delayed until a Regular Meeting.  
Minutes of such meeting will be maintained as a Special Meeting. 

3. Workshop Meetings are subject to call by the Mayor, City Manager, or Councilmember, 
subject to a majority will.  The time, place and purpose will be stated at each instance.  The 
purpose of such meeting shall be to discuss in-depth or to explore matters of interest to the 
City.  A Workshop Meeting Agenda shall not include any action item. 

4. Emergency Meetings are to be held pursuant to Section 551.045 of the Texas Government 
Code.  

B. AGENDA – The following stipulations relate to the Agenda for Meetings of the Council: 

1. All Councilmembers may submit up to but no more than three (3) agenda items to the 
Mayor or City Manager.  Agenda items must be requested by email and must be submitted 
to the Mayor or City Manager prior to 8:00 a.m. on the Thursday before the next regular 
City Council meeting.  Items to be added to a special City Council meeting, or a workshop, 
must also be requested by email and must be submitted to the Mayor or City Manager four 
(4) business days prior to the meeting.  Council-requested agenda items shall be placed at 
the beginning of the section of the agenda under which the particular council-requested 
agenda item belongs. Agenda order is at the discretion of the Mayor and City Manager and 
will generally follow the following format: 1. Presentations and Proclamations 2. City 
Business 3. Council Business. If a Councilmember wishes to request an item be placed in 
a specific location on the agenda, he or she should make that request in writing concurrently 
with the agenda request and shall include an explanation. The Mayor or City Manager shall 
accommodate the request if it is deemed reasonable and not harmful to the flow of the 
meeting.  
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2. In order to ensure that council-requested agenda items are compliant with the Texas Open 
Meetings Act, emails requesting agenda items should follow one of two formats. A 
Councilmember may either write out the specific agenda language, or a Councilmember 
may write a sufficient description of the subject and the Mayor and or City Manager will 
craft the language. If the Mayor or City Manager believes a request is not sufficiently 
descriptive to comply with the Texas Open Meetings Act, the Mayor or City Manager shall 
correspond with the Councilmember in order to rectify the situation. In the event of a 
disagreement, the Mayor, City Manager, or Councilmember may request an opinion from 
the City Attorney whose ruling shall be final.  

All council-requested agenda items submitted in accordance with Section B.1. and B.2., 
that pertain to City business and that are not otherwise prohibited from being placed on the 
agenda by these rules, the City Charter, a City ordinance, or applicable state law, will 
appear on the agenda for the meeting.  In the event of a disagreement regarding whether a 
council-requested agenda item should appear on an agenda, the Mayor, City Manager, or 
Councilmember may request an opinion from the City Attorney whose ruling shall be final.  
The City Attorney’s ruling shall be given in writing and shared with the Mayor, City 
Manager, and City Council.  If an item requested by a Councilmember fails to pass by the 
required vote of the City Council, that same item or one of substantially similar subject 
matter may not be placed back on the agenda for at least six (6) months from the day of the 
vote unless the matter is brought back for reconsideration in accordance with Section E.6.  
After the six (6) month period, any Councilmember may again submit the agenda item to 
the Mayor or City Manager for Council consideration.  The Mayor, working in conjunction 
with the City Manager, will determine any other business items and for placement on the 
agenda for consideration of Council for Regular and Special Meetings. 

 When an individual Councilmember requests that an item be included on the meeting 
agenda, the City Manager shall not be compelled to conduct any research or preparation 
for such agenda item.  Any request for information relative to said agenda item, other than 
public records, shall be provided to the Council prior to discussion of such item at the 
meeting. 

3. Agenda materials made available three (3) business days prior to the meeting shall be 
sufficient notice of items to be discussed to have afforded ample opportunity for all 
Councilmembers to inquire into the nature of each matter. However, in accordance with 
sec. 551.043(a) of the Texas Local Government Code, the Mayor, working in conjunction 
with the City Manager, may modify the posted agenda up to seventy-two (72) hours prior 
to the meeting. 

4. All public meetings will be noticed in accordance with the Texas Open Meetings Act. 

C. DAIS 

Item # 36



Exhibit A 

 3 City of Kyle Rules of Council 

1. Councilmembers shall be seated on the dais in sequential order from left to right by district 
number with the Mayor seated in the center. 

2. Council members shall exercise professionalism with texting, email, or participating in any 
form of electronic communication while seated at the dais.  Council members shall not 
text, email, or participate in any form of electronic communications with other council 
members while seated at the dais. 

D. COUNCIL MEETING PROCEEDINGS – These procedures shall apply to all meetings of 
the City Council. 

1. Chair – The Mayor shall be the presiding officer at all meetings of the City Council and 
have a voice in all of its proceedings.  In event of the absence of the Mayor, the Mayor Pro 
Tem shall be the presiding officer.  In the event of the absence of the Mayor and Mayor 
Pro Tem, the Mayor may designate a Chair from the members of Council to preside over 
the meeting. 

2. Roll Call – The presiding officer shall take the Chair at the hour appointed for Council to 
meet and shall immediately call the City Council to order.  The roll shall then be taken by 
the City Secretary, who shall enter in the minutes of each meeting the names of members 
present. 

3. Addressing the Chair – Councilmembers shall speak in Council Meetings only upon 
being recognized by the Mayor or Chair, whose recognition shall not be withheld.  A 
Councilmember shall signal his or her request for recognition by raising his or her hand. 

4. Voting – All members of the Council present shall vote upon every issue, subject or matter 
properly before the Council and requiring a Council vote; provided that, if any member of 
the Council has a conflict of interest that fact shall be stated in the minutes and such 
member shall abstain from discussion and voting on the issue.  Additionally, if any member 
of the Council abstains from a vote, that member shall immediately fill out an affidavit 
with the City Secretary stating the conflict of interest or other reason requiring the 
abstention. No ordinance, resolution, order, action, matter or issue, shall be passed, 
approved, adopted, taken or consented to except by a majority vote of the members of 
Council present and voting, and not less than four (4) affirmative votes shall be required to 
pass, approve, adopt, take action on, or consent to any ordinance, resolution, action, matter, 
issue, or motion (Kyle City Charter, Article III, Section 3.08), except for canvassing an 
election, in accordance with Texas Election Code Sec. 67.004. 

5. Recordation of Vote – At the discretion of the Mayor or Chair, any vote on a qualifying 
motion may be recorded by either a simultaneous voice vote of Councilmembers or by 
individual roll call.  A roll call vote shall be taken and duly recorded upon request by any 
member of Council. 

6. Attendance – No member shall be excused from attendance at a Council meeting except 
by a vote of a majority of the members present. 
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E. PARLIAMENTARY PROCEDURE – In conducting all meetings of City Council, it shall 
be Council’s intent to generally follow Robert’s Rules of Order and the following commonly 
used procedures: 

PARLIAMENTARY QUESTIONS, MOTIONS AND THEIR PRECEDENCE: 
 

 
Debatable Amendable 

A Majority Vote 
(of those present) 

To adjourn No No YesNo 

To take a recess No Yes Yes 

For the previous question No No Yes 

To continue to a time certain Yes Yes Yes 

To amend Yes Yes Yes 

To offer a substitute amendment Yes Yes Yes 

To postpone indefinitely Yes No Yes 

To table Yes No Yes 

To adjourn to Executive Session Yes Yes Yes 

To reconvene to Regular Session 
after Executive Session 

No Yes Yes 

1. Opening an Item for Discussion – To initiate discussion, the Mayor or Chair shall 
introduce an agenda item, in most cases by reading or summarizing the heading of the 
proposed legislation.  After the Mayor or Chair has introduced the agenda item, the item 
will be brought forward for discussion.  Council members shall then adhere to the 
procedures defined herein for general discussion or debate of the pending item. 

A Councilmember may not be recognized to speak or make motions if no item has yet been 
properly introduced by the Mayor or Chair. 

2. Discussing an Item Prior to a Motion – After an item has been properly introduced by 
the Mayor or Chair, but prior to a motion, the Council shall refrain from debate. Rather, 
the Council may ask questions or provide factual statements related to the item. 

3. Handing a Motion – The three steps by which a motion is normally brought before 
Council are as follows: (a) The Mayor or a Councilmember who has the floor makes the 
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motion; (b) another Councilmember or the Mayor seconds the motion; and (c) the Mayor 
or Chair states the question on the motion. 

 When a motion is made, no further discussion will be permitted until the Mayor or Chair 
receives a second.  

 When the Mayor or Chair has stated the question, the motion is pending.  It is then open to 
further discussion and debate, if necessary. 

 Any Councilmember who has made a motion that has been duly placed before Council will 
have the right to speak first in debate, if so desired, after the Mayor or Chair has stated the 
question. 

4. Amending a Motion – Amending a motion that is before Council allows for additional 
clarification of action pending before Council.  After any motion is made and properly 
seconded, placing it before the Council, the Mayor or Chair shall ask if there are any 
questions or further discussion, except non-debatable items.  If, as a result of the ensuing 
discussion, the Councilmember who made the motion wishes to amend, add to, and/or 
clarify his/her motion, he/she shall be permitted to do so before the vote is taken.  Upon its 
proper seconding by a Councilmember or the Mayor, the amended motion may be 
immediately put to a vote. 

5. Close Debate to Vote – Debate shall normally be closed after every Councilmember 
wishing to speak has been given every opportunity to speak and no Councilmember has 
any additional comments to make.  When the debate appears to have closed, the Mayor or 
Chair shall call for a vote. 

6.  Calling the Question – If a motion or amendment is before the Council, a Councilmember 
who has the floor may call for the question on any issue by stating “I call the question.” 
The Mayor or Chair may interrupt the speaker to call the question. In either case, if the 
question is properly called, Tthe Mayor or Chair shall immediately ask for a second, and 
upon seconding by another Councilmember, shall immediately ask for a roll call vote.  
Passage of the motion to call the previous question shall terminate debate on the original 
motion, amendment, or amended motion, and the motion which was called shall then 
immediately be put to a roll call vote. 

7. Point of Order – At any time during the meeting, a Councilmember may seek recognition 
from the Mayor or Chair to call a Point of Order and may interrupt to do so. After being 
recognized, the Councilmember shall explain what Council procedure they believe was not 
followed. The Mayor or Chair will then rule on the Point of Order by either sustaining or 
overruling.  

If the Point of Order is sustained, corrective action will be taken by the Mayor or Chair to 
rectify the situation if possible. If no corrective action can be taken, the Point of Order and 
ruling will be recorded by the City Secretary in the official meeting minutes. If the Point 
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of Order is overruled, the floor will be given back to whomever had it before the Point of 
Order and council business shall proceed. 

If the Councilmember who called the Point of Order disagrees with the ruling of the Mayor 
or Chair, he or she may immediately appeal following the ruling by verbally stating they 
would like to appeal. In this case, the Mayor or Chair will ask for a roll call vote of Council 
and the majority vote shall be the ruling.   

 Point of Orders must be called immediately after the action in question. If the action has 
passed and new business is before council, the Mayor or Chair may reject the Point of 
Order on the basis ofbased on timeliness. 

8. Reconsider – Reconsidering previous Council action enables a majority of Council, within 
a limited time and without notice (other than notice required by the Open Meetings Act), 
to bring back for further consideration a motion that has already been voted on.  The 
purpose of reconsidering a vote is to permit correction of hasty or erroneous action, to take 
into accountconsider added information or a changed situation that has developed since the 
taking of the vote, or to bring back a matter that has not  received four votes of the City 
Council either for or against the matter.  The motion to reconsider has the following unique 
characteristics: 

a. For matters that were approved with at least four votes of Council: 

i. The motion to reconsider can be made only by a member who voted with the 
prevailing side and only at the same meeting the vote to be reconsidered was taken. 

b. For matters that failed to be approved due to four or more Council members voting 
against the matter: 

 
i. A member of Council from the prevailing side of the vote (who voted against the 

matter), can request that the matter be reconsidered at the next regular City Council 
meeting following the meeting at which the matter failed to be approved. 
 

ii. The request may be made at the meeting at which the motion failed to pass, or the 
request may be made in writing and submitted to the City Manager and the City 
Secretary by 3:00pm on the Thursday before the next regular City Council meeting 
following the meeting at which the matter failed to be approved. 

 
c. For matters that have not received four votes of Council either for or against a 

motion on the matter: 
 

i. Any member of Council can request that the matter be placed on the agenda for 
reconsideration.  The request may be made at the meeting at which the motion failed 
to pass, or the request may be made in writing and submitted to the City Manager 
and the City Secretary by 3:00pm on the Thursday before the next regular City 
Council meeting following the meeting at which the matter failed to receive four 
votes. 
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d. Reconsideration of a matters under this Section will not be limited to the motion or 

motions made at the prior meeting.   
 

9. Ordinances – If a motion to approve an ordinance passes with a 7-0 affirmative vote on 
first reading, said ordinance is finally passed unless objected to by a Councilmember or the 
Mayor.  If an objection exists, then the item must be presented subsequently for a second 
reading. 

F. DEBATE 

1. Limit Debate – By majority vote, the Mayor and Council may agree to limit the duration 
of debate on any business before it.  That agreement must be formalized by Council on a 
roll call vote. 

2. Assignment of the Floor for Debate – When a measure is presented for consideration by 
the Council, the Mayor or Chair shall recognize the appropriate individual to present the 
case.  If the Councilmember who made the motion that is immediately pending claims the 
floor and has not already spoken on the question, he is entitled to be recognized in 
preference to other members.  When two or more Councilmembers wish to speak, the 
Mayor or Chair shall select the individual who is to speak first.  A motion can be made 
only by that Councilmember who has been recognized by the Mayor or Chair as having 
the floor. 

3. The Mayor shall not be obligated to recognize any Councilmember for a second comment 
on the subject or amendment until every Councilmember wishing to speak has been 
allowed a first comment.  Councilmembers shall also have the right to request the floor be 
yielded to him/her for the sole purpose of asking a question.  If the Councilmember 
requested to yield the floor obliges, then the requesting Councilmember may ask his/her 
question.  The floor will then be transferred back to the originating member. 

G. DECORUM 

1. Dilatory & Improper Motions – It is the duty of the Mayor or Chair to prevent 
Councilmembers from misusing the legitimate motions merely to obstruct business.  
Whenever the Mayor or Chair becomes convinced that one or more members are using 
parliamentary forms for obstructive purposes, he or she should rule that such motions are 
out of order. 

2. Councilmembers shall conduct themselves in a professional manner.  No Councilmember 
shall indulge in personalities, use language publicly offensive, or use language tending to 
hold a member of the City Council or staff up to contempt. Councilmembers shall not be 
permitted to accuse (expressly or implied) another Councilmember or staff of violating 
ethics or statutory laws publicly during a Council Meeting, nor shall Councilmembers be 
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permitted to place items on the agenda to that effect. This section applies to the Mayor, all 
staff, and all Councilmembers. 

3. If a Councilmember is speaking or otherwise transgressing the rules of the Council, the 
Mayor or any Councilmember may call him/her to order.  City Council itself shall, if 
appealed to, decide the case without debate.  If the decision is in favor of the member called 
to order, he/she shall be at liberty to proceed, but not otherwise.  If determined to have 
transgressed the rules by a majority of Council, said member may be subject to censure or 
other such punishment as the Council deems proper and consistent with City Ordinances 
and the City Charter. 

H. CITIZEN PARTICIPATION AT MEETINGS – The following procedures shall be utilized 
to provide for citizen participation: 

1. All citizens attending any Council meeting will have an opportunity to sign the roster.   

2.  As required by the City Charter, a Citizen Comment agenda item will be placed on the 
agenda for each meeting of the City Council.  The Mayor or Chair shall require that a 
citizen wishing to speak during Citizen Comment complete and submit a “Public Citizen 
Comment Form” for the record and submit it to the City Secretary.  When properly 
recognized by the Mayor or Chair, citizens shall approach the podium, state their name for 
the record, and each person providing testimony will be limited to three (3) minutes for 
comments, subject to the discretion of the Mayor or Chair. 

3.  The Mayor or Chair shall ensure that citizen comments are directed to the Mayor and 
Council and pertain to matters of general importance to the City and its operations. The 
Mayor shall ensure that members of the City Council and city staff refrain from discussion 
of matters raised during citizen comment unless the matter is directly related to a properly 
posted agenda item or otherwise requires a clarification regarding city procedural or 
ministerial matters.  The Mayor and Council may direct staff to engage a citizen at an 
appropriate time to address a matter raised during the citizen comment period. 

4. During Citizen Comment, if a citizen requests that the City Council take action on a matter 
that requires legislation or other official action of the City Council, the Mayor or Chair 
shall inform the requestor that a member of the City Council may place an item on a future 
agenda for consideration by the City Council, in accordance with the provisions of Section 
B.1. and B.2. of these Rules of Council. 

5. The Mayor or Chair is responsible for ensuring the orderly conduct of participants during 
City Council meetings and shall prohibit the use of the citizen comment period to engage 
in personal attacks, discussion of personnel and employment matters, the use of profanity 
or ethnic, racial or gender-oriented slurs, or any “disorderly conduct” which violates state 
or local law.  

6. The Mayor or Chair is responsible for ensuring the orderly conduct of participants during 
City Council meetings and shall ensure that any person providing testimony before the City 
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Council is properly recognized before speaking.  The Mayor or Chair shall prohibit any 
person from engaging in disorderly conduct that interferes with properly recognized 
testimony or that is otherwise disruptive to the proceedings, including but not limited to 
audible gestures such as clapping, jeering, shouting and other audible outbursts and visual 
gestures such as visual displays or other visual communication or actions that interfere with 
the orderly conduct of the proceedings.  The Mayor or Chair may seek the assistance of 
law enforcement to restore or otherwise ensure order during City Council proceedings. 

7. The Mayor or Chair may recognize a citizen to participate in the discussion of any item of 
business as listed upon the meeting agenda.  The Mayor or Chair of said meeting may ask 
the citizens present if they wish to speak for or against or as a resource witness regarding 
any item listed on the meeting agenda.  If so, they may be given an opportunity to do so at 
the proper time when duly recognized by the Mayor or Chair of the meeting.  A member 
of the City Council wishing to engage a citizen during the discussion of an agenda item 
shall make such a request of the Mayor or Chair who shall have discretion whether to allow 
said discussion to proceed. 

8. If there is no objection from a member of the City Council, the Mayor or Chair may deviate 
from rules governing Citizen Participation, to obtain information necessary for 
consideration of a matter being deliberated by the City Council. 

9. Upon the request of a member of the City Council, the Mayor or Chair shall strictly enforce 
the rules governing Citizen Participation. 

I. COUNCIL ATTENDANCE – The following rules shall apply to council absences and 
tardiness and will clarify Section 3.06 and 3.09 of the Kyle City Charter. 

1. Attendance at Special Meetings held on the same day as a Regular Meeting shall not be 
treated as a separate meeting for the purpose of determining absences, whether excused or 
unexcused, as it relates to Section 3.06 and 3.09 of the Kyle City Charter. 

2. Except for the prior point, and consistent with Section 3.06 of the Charter, Council absence 
at Special Meetings, Workshop Meetings, Emergency Meetings, and Regular Meetings 
shall only be excused by a majority vote of council. 

3. For the purposes of this section, an absence shall be defined as a Councilmember failing to 
attend the entirety of a meeting. Tardiness shall be defined as a Councilmember failing to 
be present at roll call or leaving prior to adjournment.  

4. Absences and tardiness may, but are not required to, be excused by a majority vote of 
Council. A Councilmember who wishes to have their absence or tardiness excused should, 
when possible, inform the Mayor or Mayor Pro Tem prior to the absence or tardiness 
occurring.  
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5. While Section 3.06 considers council attendance at all officially called meetings, Section 
3.09 shall only be calculated based on Regular Meetings (typically scheduled on the first 
and third Tuesday of every month). 

6. A Councilmember who receives an excused absence for a Regular Meeting shall not have 
their compensation lowered based on missing that meeting. However, no more than two 
(2) Regular Meetings may be excused to prevent a reduction in Council compensation in a 
fiscal year. 

7. Council should not invoke Section 3.06 or 3.09 based on tardiness;, however, repetitive 
unexcused tardiness may be used as the basis for Council action consistent with Section 
3.05 of the Kyle City Charter.   

 

J. COUNCIL/STAFF COMMUNICATION – The following rules shall apply to all 
Councilmembers and the Mayor.  

1. As per the City Charter, Council shall not give direction to any member of staff, including 
the City Manager, but by majority vote of Council at a public meeting.  

2. Council shall not make requests for information from anyone except the City Manager, the 
City Attorney, the City Secretary, or an Assistant City Manager. The request shall be in the 
form of an email and in all instances the City Manager shall be copied. Whenever 
reasonable, appropriate staff shall accommodate and respond to Council requests for 
information in a timely manner (initial response typically in 1-2 business days). To promote 
fairness and to maintain staff productivity, the City Manager may reduce the timeliness of 
responsiveness to individual Council inquiries if the volume and nature of the requests are 
outliers compared to most Council inquiries. 

3. Council may ask questions of staff during Council meetings. Council shall avoid giving 
direction or assignments to staff during meetings except by motion and majority vote. Staff 
shall not construe any questions or statements from Council as direction, except by motion 
and majority vote. 

4. Council may request and attend meetings with staff – with or without the City Manager 
present – but only with the knowledge and express permission of the City Manager.  
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RESOLUTION NO.    

A RESOLUTION OF THE CITY OF KYLE, TEXAS, AMENDING 

RESOLUTION NUMBER 1273 AND RESTATING THE CITY OF KYLE 

RULES OF CITY COUNCIL, PROVIDING FOR MEETINGS, AGENDA, 

COUNCIL PROCEEDINGS, RECONSIDERATION OF AGENDA ITEMS; 

PARLIAMENTARY PROCEDURE, DEBATE, DECORUM, AND CITIZEN 

PARTICIPATION AT MEETINGS; MAKING FINDINGS OF FACT; AND 

PROVIDING FOR RELATED MATTERS 

 Whereas, Article III of the Kyle City Charter provides that City Council may determine 

and define the rule of its proceedings and require certain decorum it deems necessary to property 

transact the business of the city; and  

 Whereas, the Mayor and City Council have now reviewed and agree upon certain 

amendments to the Rules of City Council to amend rules and procedures herein. 

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF 

KYLE, TEXAS, THAT: 

Section 1. Findings. The recitals herein are found to be true and correct and are hereby adopted 

by the City Council and made a part hereof for all purposes as findings of fact. 

Section 2. Authorization. The City of Kyle Rules of City Council, a copy of which is attached 

hereto marked “Exhibit A” and made part of this Resolution are hereby approved and adopted as 

written, and replaces the previously adopted rules contained in Resolution No. 1273. 

Section 3. Effective Date. This Resolution shall take effect from and after the date of its passage 

as authorized by the Charter of the City of Kyle and shall expire upon the first regular scheduled 

city council meeting where any Councilmember is seated to fill an expired term. 

Section 4. Open Meetings. That it is hereby found and determined that the meeting at which this 

Resolution is passed was open to the public as required and that public notice of the time, place, 

and purpose of said meeting was given as required by the Open Meetings Act, Chapter 551, Texas 

Local Government Code. 

FINALLY PASSED AND APPROVED on this ____ day of June, 2022. 

       THE CITY OF KYLE, TEXAS 

             

       Travis Mitchell, Mayor 

ATTEST: 

      

Jennifer Holm, City Secretary 

Item # 36



Exhibit A 

 1 City of Kyle Rules of Council 

CITY OF KYLE 

RULES OF CITY COUNCIL 

Effective immediately following adoption of these rules, the following rules, regulations, and bi 

laws will be adhered to by the Kyle City Council.  They shall remain in effect unless otherwise 

changed by formal approval by City Council.  Such action is authorized and is in keeping with 

Kyle City Charter, Article III, Section 3.05, which states in part, that the City Council may 

determine the rules of its proceedings. These Rules shall be reviewed annually or in the meeting 

following the seating of a new Councilmember.  

A. MEETING – Four types of meetings are recognized: 

 

1. Regular Meetings will be held on the first and third Tuesday night of each month.  Unless 

determined otherwise by majority vote of the City Council, such meetings will be held at 

the City Hall in the Council Chambers commencing at 7:00 p.m. 

2. Special Meetings are subject to call by the Mayor or City Manager.  Except in unusual 

circumstances, these meetings will be held at the City Hall at a stated time.  The purpose 

of such meeting is to act upon matters that should not be delayed until a Regular Meeting.  

Minutes of such meeting will be maintained as a Special Meeting. 

3. Workshop Meetings are subject to call by the Mayor, City Manager, or Councilmember, 

subject to a majority will.  The time, place and purpose will be stated at each instance.  The 

purpose of such meeting shall be to discuss in-depth or to explore matters of interest to the 

City.  A Workshop Meeting Agenda shall not include any action item. 

4. Emergency Meetings are to be held pursuant to Section 551.045 of the Texas Government 

Code.  

B. AGENDA – The following stipulations relate to the Agenda for Meetings of the Council: 

1. All Councilmembers may submit up to but no more than three (3) agenda items to the 

Mayor or City Manager.  Agenda items must be requested by email and must be submitted 

to the Mayor or City Manager prior to 8:00 a.m. on the Thursday before the next regular 

City Council meeting.  Items to be added to a special City Council meeting, or a workshop, 

must also be requested by email and must be submitted to the Mayor or City Manager four 

(4) business days prior to the meeting.   Agenda order is at the discretion of the Mayor and 

City Manager and will generally follow the following format: 1. Presentations and 

Proclamations 2. City Business 3. Council Business. If a Councilmember wishes to request 

an item be placed in a specific location on the agenda, he or she should make that request 

in writing concurrently with the agenda request and shall include an explanation. The 

Mayor or City Manager shall accommodate the request if it is deemed reasonable and not 

harmful to the flow of the meeting.  
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2. In order to ensure that council-requested agenda items are compliant with the Texas Open 

Meetings Act, emails requesting agenda items should follow one of two formats. A 

Councilmember may either write out the specific agenda language, or a Councilmember 

may write a sufficient description of the subject and the Mayor or City Manager will craft 

the language. If the Mayor or City Manager believes a request is not sufficiently descriptive 

to comply with the Texas Open Meetings Act, the Mayor or City Manager shall correspond 

with the Councilmember in order to rectify the situation. In the event of a disagreement, 

the Mayor, City Manager, or Councilmember may request an opinion from the City 

Attorney whose ruling shall be final.  

All council-requested agenda items submitted in accordance with Section B.1. and B.2., 

that pertain to City business and that are not otherwise prohibited from being placed on the 

agenda by these rules, the City Charter, a City ordinance, or applicable state law, will 

appear on the agenda for the meeting.  In the event of a disagreement regarding whether a 

council-requested agenda item should appear on an agenda, the Mayor, City Manager, or 

Councilmember may request an opinion from the City Attorney whose ruling shall be final.  

The City Attorney’s ruling shall be given in writing and shared with the Mayor, City 

Manager, and City Council.  If an item requested by a Councilmember fails to pass by the 

required vote of the City Council, that same item or one of substantially similar subject 

matter may not be placed back on the agenda for at least six (6) months from the day of the 

vote unless the matter is brought back for reconsideration in accordance with Section E.6.  

After the six (6) month period, any Councilmember may again submit the agenda item to 

the Mayor or City Manager for Council consideration.  The Mayor, working in conjunction 

with the City Manager, will determine any other business items and for placement on the 

agenda for consideration of Council for Regular and Special Meetings. 

 When an individual Councilmember requests that an item be included on the meeting 

agenda, the City Manager shall not be compelled to conduct any research or preparation 

for such agenda item.  Any request for information relative to said agenda item, other than 

public records, shall be provided to the Council prior to discussion of such item at the 

meeting. 

3. Agenda materials made available three (3) business days prior to the meeting shall be 

sufficient notice of items to be discussed to have afforded ample opportunity for all 

Councilmembers to inquire into the nature of each matter. However, in accordance with 

sec. 551.043(a) of the Texas Local Government Code, the Mayor, working in conjunction 

with the City Manager, may modify the posted agenda up to seventy-two (72) hours prior 

to the meeting. 

4. All public meetings will be noticed in accordance with the Texas Open Meetings Act. 

C. DAIS 

1. Councilmembers shall be seated on the dais in sequential order from left to right by district 

number with the Mayor seated in the center. 
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2. Council members shall exercise professionalism with texting, email, or participating in any 

form of electronic communication while seated at the dais.  Council members shall not 

text, email, or participate in any form of electronic communications with other council 

members while seated at the dais. 

D. COUNCIL MEETING PROCEEDINGS – These procedures shall apply to all meetings of 

the City Council. 

1. Chair – The Mayor shall be the presiding officer at all meetings of the City Council and 

have a voice in all of its proceedings.  In event of the absence of the Mayor, the Mayor Pro 

Tem shall be the presiding officer.  In the event of the absence of the Mayor and Mayor 

Pro Tem, the Mayor may designate a Chair from the members of Council to preside over 

the meeting. 

2. Roll Call – The presiding officer shall take the Chair at the hour appointed for Council to 

meet and shall immediately call the City Council to order.  The roll shall then be taken by 

the City Secretary, who shall enter in the minutes of each meeting the names of members 

present. 

3. Addressing the Chair – Councilmembers shall speak in Council Meetings only upon 

being recognized by the Mayor or Chair, whose recognition shall not be withheld.  A 

Councilmember shall signal his or her request for recognition by raising his or her hand. 

4. Voting – All members of the Council present shall vote upon every issue, subject or matter 

properly before the Council and requiring a Council vote; provided that, if any member of 

the Council has a conflict of interest that fact shall be stated in the minutes and such 

member shall abstain from discussion and voting on the issue.  Additionally, if any member 

of the Council abstains from a vote, that member shall immediately fill out an affidavit 

with the City Secretary stating the conflict of interest or other reason requiring the 

abstention. No ordinance, resolution, order, action, matter or issue, shall be passed, 

approved, adopted, taken or consented to except by a majority vote of the members of 

Council present and voting, and not less than four (4) affirmative votes shall be required to 

pass, approve, adopt, take action on, or consent to any ordinance, resolution, action, matter, 

issue, or motion (Kyle City Charter, Article III, Section 3.08), except for canvassing an 

election, in accordance with Texas Election Code Sec. 67.004. 

5. Recordation of Vote – At the discretion of the Mayor or Chair, any vote on a qualifying 

motion may be recorded by either a simultaneous voice vote of Councilmembers or by 

individual roll call.  A roll call vote shall be taken and duly recorded upon request by any 

member of Council. 

6. Attendance – No member shall be excused from attendance at a Council meeting except 

by a vote of a majority of the members present. 
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E. PARLIAMENTARY PROCEDURE – In conducting all meetings of City Council, it shall 

be Council’s intent to generally follow Robert’s Rules of Order and the following commonly 

used procedures: 

PARLIAMENTARY QUESTIONS, MOTIONS AND THEIR PRECEDENCE: 

 

 
Debatable Amendable 

A Majority Vote 

(of those present) 

To adjourn No No No 

To take a recess No Yes Yes 

For the previous question No No Yes 

To continue to a time certain Yes Yes Yes 

To amend Yes Yes Yes 

To offer a substitute amendment Yes Yes Yes 

To postpone indefinitely Yes No Yes 

To table Yes No Yes 

To adjourn to Executive Session Yes Yes Yes 

To reconvene to Regular Session 

after Executive Session 
No Yes Yes 

1. Opening an Item for Discussion – To initiate discussion, the Mayor or Chair shall 

introduce an agenda item, in most cases by reading or summarizing the heading of the 

proposed legislation.  After the Mayor or Chair has introduced the agenda item, the item 

will be brought forward for discussion.  Council members shall then adhere to the 

procedures defined herein for general discussion or debate of the pending item. 

A Councilmember may not be recognized to speak or make motions if no item has yet been 

properly introduced by the Mayor or Chair. 

2. Discussing an Item Prior to a Motion – After an item has been properly introduced by 

the Mayor or Chair, but prior to a motion, the Council shall refrain from debate. Rather, 

the Council may ask questions or provide factual statements related to the item. 

3. Handing a Motion – The three steps by which a motion is normally brought before 

Council are as follows: (a) The Mayor or a Councilmember who has the floor makes the 
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motion; (b) another Councilmember or the Mayor seconds the motion; and (c) the Mayor 

or Chair states the question on the motion. 

 When a motion is made, no further discussion will be permitted until the Mayor or Chair 

receives a second.  

 When the Mayor or Chair has stated the question, the motion is pending.  It is then open to 

further discussion and debate, if necessary. 

  

4. Amending a Motion – Amending a motion that is before Council allows for additional 

clarification of action pending before Council.  After any motion is made and properly 

seconded, placing it before the Council, the Mayor or Chair shall ask if there are any 

questions or further discussion, except non-debatable items.  If, as a result of the ensuing 

discussion, the Councilmember who made the motion wishes to amend, add to, and/or 

clarify his/her motion, he/she shall be permitted to do so before the vote is taken.  Upon its 

proper seconding by a Councilmember or the Mayor, the amended motion may be 

immediately put to a vote. 

5. Close Debate to Vote – Debate shall normally be closed after every Councilmember 

wishing to speak has been given every opportunity to speak and no Councilmember has 

any additional comments to make.  When the debate appears to have closed, the Mayor or 

Chair shall call for a vote. 

6.  Calling the Question – If a motion or amendment is before the Council, a Councilmember 

who has the floor may call for the question on any issue by stating “I call the question.” 

The Mayor or Chair may interrupt the speaker to call the question. In either case, if the 

question is properly called, the Mayor or Chair shall immediately ask for a second, and 

upon seconding, shall immediately ask for a roll call vote.  Passage of the motion to call 

the previous question shall terminate debate on the original motion, amendment, or 

amended motion, and the motion which was called shall then immediately be put to a roll 

call vote. 

7. Point of Order – At any time during the meeting, a Councilmember may seek recognition 

from the Mayor or Chair to call a Point of Order and may interrupt to do so. After being 

recognized, the Councilmember shall explain what Council procedure they believe was not 

followed. The Mayor or Chair will then rule on the Point of Order by either sustaining or 

overruling.  

If the Point of Order is sustained, corrective action will be taken by the Mayor or Chair to 

rectify the situation if possible. If no corrective action can be taken, the Point of Order and 

ruling will be recorded by the City Secretary in the official meeting minutes. If the Point 

of Order is overruled, the floor will be given back to whomever had it before the Point of 

Order and council business shall proceed. 
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If the Councilmember who called the Point of Order disagrees with the ruling of the Mayor 

or Chair, he or she may immediately appeal following the ruling by verbally stating they 

would like to appeal. In this case, the Mayor or Chair will ask for a roll call vote of Council 

and the majority vote shall be the ruling.   

 Point of Orders must be called immediately after the action in question. If the action has 

passed and new business is before council, the Mayor or Chair may reject the Point of 

Order based on timeliness. 

8. Reconsider – Reconsidering previous Council action enables a majority of Council, within 

a limited time and without notice (other than notice required by the Open Meetings Act), 

to bring back for further consideration a motion that has already been voted on.  The 

purpose of reconsidering a vote is to permit correction of hasty or erroneous action, to 

consider added information or a changed situation that has developed since the taking of 

the vote, or to bring back a matter that has not received four votes of the City Council either 

for or against the matter.  The motion to reconsider has the following unique characteristics: 

a. For matters that were approved with at least four votes of Council: 

i. The motion to reconsider can be made only by a member who voted with the 

prevailing side and only at the same meeting the vote to be reconsidered was taken. 

b. For matters that failed to be approved due to four or more Council members voting 

against the matter: 

 

i. A member of Council from the prevailing side of the vote (who voted against the 

matter), can request that the matter be reconsidered at the next regular City Council 

meeting following the meeting at which the matter failed to be approved. 

 

ii. The request may be made at the meeting at which the motion failed to pass, or the 

request may be made in writing and submitted to the City Manager and the City 

Secretary by 3:00pm on the Thursday before the next regular City Council meeting 

following the meeting at which the matter failed to be approved. 

 

c. For matters that have not received four votes of Council either for or against a 

motion on the matter: 

 

i. Any member of Council can request that the matter be placed on the agenda for 

reconsideration.  The request may be made at the meeting at which the motion failed 

to pass, or the request may be made in writing and submitted to the City Manager 

and the City Secretary by 3:00pm on the Thursday before the next regular City 

Council meeting following the meeting at which the matter failed to receive four 

votes. 

 

d. Reconsideration of a matters under this Section will not be limited to the motion or 

motions made at the prior meeting.   
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9. Ordinances – If a motion to approve an ordinance passes with a 7-0 affirmative vote on 

first reading, said ordinance is finally passed unless objected to by a Councilmember or the 

Mayor.  If an objection exists, then the item must be presented subsequently for a second 

reading. 

F. DEBATE 

1. Limit Debate – By majority vote, the Mayor and Council may agree to limit the duration 

of debate on any business before it.  That agreement must be formalized by Council on a 

roll call vote. 

2. Assignment of the Floor for Debate – When a measure is presented for consideration by 

the Council, the Mayor or Chair shall recognize the appropriate individual to present the 

case.  If the Councilmember who made the motion that is immediately pending claims the 

floor and has not already spoken on the question, he is entitled to be recognized in 

preference to other members.  When two or more Councilmembers wish to speak, the 

Mayor or Chair shall select the individual who is to speak first.  A motion can be made 

only by that Councilmember who has been recognized by the Mayor or Chair as having 

the floor. 

3. The Mayor shall not be obligated to recognize any Councilmember for a second comment 

on the subject or amendment until every Councilmember wishing to speak has been 

allowed a first comment.  Councilmembers shall also have the right to request the floor be 

yielded to him/her for the sole purpose of asking a question.  If the Councilmember 

requested to yield the floor obliges, then the requesting Councilmember may ask his/her 

question.  The floor will then be transferred back to the originating member. 

G. DECORUM 

1. Dilatory & Improper Motions – It is the duty of the Mayor or Chair to prevent 

Councilmembers from misusing the legitimate motions merely to obstruct business.  

Whenever the Mayor or Chair becomes convinced that one or more members are using 

parliamentary forms for obstructive purposes, he or she should rule that such motions are 

out of order. 

2. Councilmembers shall conduct themselves in a professional manner.  No Councilmember 

shall indulge in personalities, use language publicly offensive, or use language tending to 

hold a member of the City Council or staff up to contempt. Councilmembers shall not be 

permitted to accuse (expressly or implied) another Councilmember or staff of violating 

ethics or statutory laws publicly during a Council Meeting, nor shall Councilmembers be 

permitted to place items on the agenda to that effect. This section applies to the Mayor, all 

staff, and all Councilmembers. 
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3. If a Councilmember is speaking or otherwise transgressing the rules of the Council, the 

Mayor or any Councilmember may call him/her to order.  City Council itself shall, if 

appealed to, decide the case without debate.  If the decision is in favor of the member called 

to order, he/she shall be at liberty to proceed, but not otherwise.  If determined to have 

transgressed the rules by a majority of Council, said member may be subject to censure or 

other such punishment as the Council deems proper and consistent with City Ordinances 

and the City Charter. 

H. CITIZEN PARTICIPATION AT MEETINGS – The following procedures shall be utilized 

to provide for citizen participation: 

1. All citizens attending any Council meeting will have an opportunity to sign the roster.   

2.  As required by the City Charter, a Citizen Comment agenda item will be placed on the 

agenda for each meeting of the City Council.  The Mayor or Chair shall require that a 

citizen wishing to speak during Citizen Comment complete and submit a “Public Citizen 

Comment Form” for the record and submit it to the City Secretary.  When properly 

recognized by the Mayor or Chair, citizens shall approach the podium, state their name for 

the record, and each person providing testimony will be limited to three (3) minutes for 

comments, subject to the discretion of the Mayor or Chair. 

3.  The Mayor or Chair shall ensure that citizen comments are directed to the Mayor and 

Council and pertain to matters of general importance to the City and its operations. The 

Mayor shall ensure that members of the City Council and city staff refrain from discussion 

of matters raised during citizen comment unless the matter is directly related to a properly 

posted agenda item or otherwise requires a clarification regarding city procedural or 

ministerial matters.  The Mayor and Council may direct staff to engage a citizen at an 

appropriate time to address a matter raised during the citizen comment period. 

4. During Citizen Comment, if a citizen requests that the City Council take action on a matter 

that requires legislation or other official action of the City Council, the Mayor or Chair 

shall inform the requestor that a member of the City Council may place an item on a future 

agenda for consideration by the City Council, in accordance with the provisions of Section 

B.1. and B.2. of these Rules of Council. 

5. The Mayor or Chair is responsible for ensuring the orderly conduct of participants during 

City Council meetings and shall prohibit the use of the citizen comment period to engage 

in personal attacks, discussion of personnel and employment matters, the use of profanity 

or ethnic, racial or gender-oriented slurs, or any “disorderly conduct” which violates state 

or local law.  

6. The Mayor or Chair is responsible for ensuring the orderly conduct of participants during 

City Council meetings and shall ensure that any person providing testimony before the City 

Council is properly recognized before speaking.  The Mayor or Chair shall prohibit any 

person from engaging in disorderly conduct that interferes with properly recognized 
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testimony or that is otherwise disruptive to the proceedings, including but not limited to 

audible gestures such as clapping, jeering, shouting and other audible outbursts and visual 

gestures such as visual displays or other visual communication or actions that interfere with 

the orderly conduct of the proceedings.  The Mayor or Chair may seek the assistance of 

law enforcement to restore or otherwise ensure order during City Council proceedings. 

7. The Mayor or Chair may recognize a citizen to participate in the discussion of any item of 

business as listed upon the meeting agenda.  The Mayor or Chair of said meeting may ask 

the citizens present if they wish to speak for or against or as a resource witness regarding 

any item listed on the meeting agenda.  If so, they may be given an opportunity to do so at 

the proper time when duly recognized by the Mayor or Chair of the meeting.  A member 

of the City Council wishing to engage a citizen during the discussion of an agenda item 

shall make such a request of the Mayor or Chair who shall have discretion whether to allow 

said discussion to proceed. 

8. If there is no objection from a member of the City Council, the Mayor or Chair may deviate 

from rules governing Citizen Participation, to obtain information necessary for 

consideration of a matter being deliberated by the City Council. 

9. Upon the request of a member of the City Council, the Mayor or Chair shall strictly enforce 

the rules governing Citizen Participation. 

I. COUNCIL ATTENDANCE – The following rules shall apply to council absences and 

tardiness and will clarify Section 3.06 and 3.09 of the Kyle City Charter. 

1. Attendance at Special Meetings held on the same day as a Regular Meeting shall not be 

treated as a separate meeting for the purpose of determining absences, whether excused or 

unexcused, as it relates to Section 3.06 and 3.09 of the Kyle City Charter. 

2. Except for the prior point, and consistent with Section 3.06 of the Charter, Council absence 

at Special Meetings, Workshop Meetings, Emergency Meetings, and Regular Meetings 

shall only be excused by a majority vote of council. 

3. For the purposes of this section, an absence shall be defined as a Councilmember failing to 

attend the entirety of a meeting. Tardiness shall be defined as a Councilmember failing to 

be present at roll call or leaving prior to adjournment.  

4. Absences and tardiness may, but are not required to, be excused by a majority vote of 

Council. A Councilmember who wishes to have their absence or tardiness excused should, 

when possible, inform the Mayor or Mayor Pro Tem prior to the absence or tardiness 

occurring.  

5. While Section 3.06 considers council attendance at all officially called meetings, Section 

3.09 shall only be calculated based on Regular Meetings (typically scheduled on the first 

and third Tuesday of every month). 
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6. A Councilmember who receives an excused absence for a Regular Meeting shall not have 

their compensation lowered based on missing that meeting. However, no more than two 

(2) Regular Meetings may be excused to prevent a reduction in Council compensation in a 

fiscal year. 

7. Council should not invoke Section 3.06 or 3.09 based on tardiness; however, repetitive 

unexcused tardiness may be used as the basis for Council action consistent with Section 

3.05 of the Kyle City Charter.   

J. COUNCIL/STAFF COMMUNICATION – The following rules shall apply to all 

Councilmembers and the Mayor.  

1. As per the City Charter, Council shall not give direction to any member of staff, including 

the City Manager, but by majority vote of Council at a public meeting.  

2. Council shall not make requests for information from anyone except the City Manager, the 

City Attorney, the City Secretary, or an Assistant City Manager. The request shall be in the 

form of an email and in all instances the City Manager shall be copied. Whenever 

reasonable, appropriate staff shall accommodate and respond to Council requests for 

information in a timely manner (initial response typically in 1-2 business days). To promote 

fairness and to maintain staff productivity, the City Manager may reduce the timeliness of 

responsiveness to individual Council inquiries if the volume and nature of the requests are 

outliers compared to most Council inquiries. 

3. Council may ask questions of staff during Council meetings. Council shall avoid giving 

direction or assignments to staff during meetings except by motion and majority vote. Staff 

shall not construe any questions or statements from Council as direction, except by motion 

and majority vote. 

4. Council may request and attend meetings with staff – with or without the City Manager 

present – but only with the knowledge and express permission of the City Manager.  
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CITY OF KYLE, TEXAS 
Executive Session

Meeting Date: 6/7/2022
Date time:7:00 PM

Subject/Recommendation: Pursuant to Chapter 551, Texas Government Code, the City Council reserves the right to
convene into Executive Session(s) from time to time as deemed necessary during this
meeting. The City Council may convene into Executive Session pursuant to any lawful
exception contained in Chapter 551 of the Texas Government Code including any or all
of the following topics.

1. Pending or contemplated litigation or to seek the advice of the City Attorney
pursuant to Section 551.071.

Greentrails HOA
Combined Emergency Communications Center
Cause No. 18-1282; Jesse Espinoza v. the City of Kyle, Texas, in the 22nd
Judicial District, Hays County, Texas
SOAH Docket No. 407-18-3098.F5, Jesus Espinosa v. Kyle Police
Department, Before the State Office of Administrative Hearings
 Cause No. 22-0873 The State of Texas, Ex. Rel. 1200 S. Old Stagecoach
Road, LLC vs. City of Kyle, Texas
Nonconforming uses and structures

2. Possible purchase, exchange, lease, or value of real estate pursuant to Section
551.072.

Greentrails HOA
3. Personnel matters pursuant to Section 551.074.
4. Convene into executive session pursuant to Section 551.087, Texas Government

Code, to deliberate regarding the offer of economic incentives to one or more
business prospects that the City seeks to have locate, stay, or expand in or near the
City.

Project Fire Engine Red
Project Tropical Green
Project French Lime
Project Goldfish
Project Titanium
Project Bullseye
Project MBA

Other Information:

Legal Notes:

Budget Information: 
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ATTACHMENTS:
Description

No Attachments Available
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CITY OF KYLE, TEXAS 
Reconvene

Meeting Date: 6/7/2022
Date time:7:00 PM

Subject/Recommendation: Take action on items discussed in Executive Session.

Other Information:

Legal Notes:

Budget Information: 

ATTACHMENTS:
Description

No Attachments Available
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